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INTRODUCTION

Over the past year, the Department of Homeland rBgqtDHS”) has continued to attempt to
bring immigration compliance into the 2tentury. Moving away from the document-based
compliance paradigm embodied by the Form I-9 asidoitus on physical document inspection,
DHS has embraced a technology-driven, data-baspagh to compliance, with a particular
emphasis on Social Security numbers. The DHST Ishs met with considerable resistance.

For example, on August 15, 2007, the DHS publishedgulation requiring employers to take
“reasonable steps” in response to a Social Secmiynatch letters or risk a charge of
“knowingly” employing unauthorized aliens. On A9, 2007, the American Federation of
Labor and Congress of Industrial Organizations LABHO”) responded by filing suit against
the DHS and ultimately won a temporary injunctioonfi the United States District Court for the
Northern District of California, effectively bloakg implementation of the regulation. Unwilling
to abandon the regulation, DHS published a suppiéth@roposed rule that attempts to address
the bases for the district court’s temporary injiorcand thus clear the way for the enforcement
of the regulation.

At the same time, federal legislation has beerothiced to require all employers to participate
in the DHS’s E-Verify program. Participation in\Eerify requires an employer to verify each
newly hired employee’s Social Security number agfaiihe records found in the Social Security
Administration (“SSA”) database. Given concern®rothe data inaccuracies that plagued E-
Verify, separate federal legislation has been duoed that would replace E-Verify with a newly
created Electronic Employment Verification Systemsdd on the National New Hire Directory.

While the federal debate over E-Verify and the wa$eSocial Security numbers to ensure
immigration compliance continues, individual stateave begun to introduce their own
legislation. Underscoring the divergence of viemsthe subject, Illinois recently made it illegal
for employers to participate in DHS'’s E-Verify pragn, while Arizona and Mississippi recently
made it illegal for employensot to participate in E-Verify.

As the legislative wrangling over E-Verify and garrogates rages on, the DHS continues to
look for additional means for encouraging employ&ysadopt the E-Verify system. For
example, on April 8, 2008, DHS issued a regulatltat enables a foreign national student who
graduates with a bachelor’s, master’s, or doctdegree in a designated science, technology,
engineering, or mathematics (“STEM”) degree progtanobtain an additional 17 months of
Optional Practical Training (“OPT”), bubnly if the student works for an employer that
participates in E-Verify. The additional 17 montf<OPT provides a partial solution to the now
annual H-1B shortage by allowing the employer tplythe student while the employer makes
multiple attempts to obtain an H-1B for the studer@iven that the additional OPT is only
available to employers who participate in E-Verify,is very likely that many employers—
particularly those in the high technology sectord-give serious consideration to enrolling.

All the while, Immigration Customs Enforcement (EQ has continued to make headlines by
arresting employer representatives who knowinglyplemillegal aliens and referring them for

! The SSA generates no-match letters when the namieSacial Security number reported for an employee
Form W-2 do not match the SSA'’s records.
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federal criminal prosecution. The threat of crialiprosecution has instilled a very personal and
urgent need to ensure corporate immigration compéain many hiring professionals.
Unfortunately, amidst this maelstrom of immigratixctivity, there has been very little education
on what employers should and should not do to ensumigration compliance.

This paper will examine the DHS’s Social Security-match regulation and the E-Verify
program in detail. This paper will also examineSU.citizenship and national origin
discrimination laws and provide practical suggesidor ensuring immigration compliance
without running afoul of these discrimination laws.

l. | MMIGRATION REFORM AND CONTROL ACT —OVERVIEW

Section 1324a of the Immigration Reform and Con&al (“IRCA”) makes it unlawful for any
person or entity to hire (or recruit or refer forfee) an alien “knowing” that the alien is an
“unauthorized alien”i(e., an alien not authorized to work in the U.S.) .81C. § 1324a(a)(1)(a),
(h)(3). Likewise, the IRCA makes it unlawful fonyaperson or entity to continue to employ an
alien “knowing” the alien is or has become an uhatted alien. 8 U.S.C. § 1324a(a)(2).

A. Form 1-92

To ensure compliance with the prohibition againsdbwingly hiring an unauthorized alien, the
IRCA requires that a Form I-9 be properly compldtadeach employee hired after November 6,
1986. 8 U.S.C. § 1324a(a)(2); 8 C.F.R. § 274a.14d)a very basic level, proper completion of
Form -9 involves the following:

Section 1- The employer must ensure the employee compéetdssigns Section 1 of
Form I-9 at the time of hiréattesting to his or her status as a citizen, legamanent
resident, or work authorized alien. 8 C.F.R. 8&22&)(1)(i))(A).

Section 2- Within three business days of hirthe employer must ensure the individual
presents one or more documents evidencing his rordbatity and right to work in the
United States. 8 C.F.R. § 274a.2(b)(1)(i)(B). Bpecific documents an individual may
present are identified in the regulations and am llack of Form I-9. See8 C.F.R.

§ 274a.2(b)(1)(v). Within those same three busitzg/s, the employer must physically
examine the documents and verify on Form 1-9 thay tappear genuine and appear to
relate to the individual presenting them. 8 C.BR74a.2(b)(1)(ii)(A).

2 As of the writing of this paper, the June 5, 2005tsion of Form I-9 is the most recent versiorhisTversion of
Form I-9 removed five List A documents from thet lef documents an employer may accept as proofott b
identity and work authorization. The new form ak#ded one List A document (Form 1-766) and constdd
several others. In addition, the new form speditieat an employee is not required to provide agb®&ecurity
number on Form 1-9, unless the employer particpdte E-Verify. For additional information, pleasee
www.boulettegolden.com/html/form_i-9.html

% This is paper provides\ery basic overview of Form 1-9. The regulations sumding Form -9 contain a number
of specific requirements related to a number ofueisituations and documents, the full discussfomhich would
far exceed the scope of this paper.

* “Hire” is the actual commencement of employmemtfages or other remuneration. 8 C.F.R. § 274p.1(c

® |If the employment will be for less than three daye employer must complete Section 2 at the wihire.
8 C.F.R. § 274a.2(b)(1)(iii).
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Section 3- If an employee’s work authorization is subjectetgiration, the employer
must reverify the employee’s work authorization (@rbefore the date of expiration) by
physically examining a document that shows eitlwtiouing work authorization or a
new grant of work authorization. 8 C.F.R. 8 274a@)(vi). An employer may
complete Section 3 to reflect this reverificatiam, the employer may complete a new
Form 1-9 for the employee (provided the employesoaletains the employee’s original
Form I-9). See8 C.F.R. § 274a.2(b)(1)(vii), (b)(2)(i).

An employer must retain an employee’s Form I-9tfoee years from the date of hire or one
year from the date of termination, whichever iglat8 C.F.R. § 274a.2(b)(2)(i). An employer

may, but is not required to, retain with the For® ¢opies of the documents presented by the
employee. 8 C.F.R. § 274a.2(b)(3). Subject ttagerequirements, Form 1-9 may be completed
and stored electronically. 8 U.S.C. § 1324a(bX)l)(), (b)(3); 8 C.F.R. 8 274a.2(e)-(h).

B. Penalties

The IRCA authorizes fines of $250 to $2,000 peeralior initial violations of the knowingly
hiring or continuing to employ prohibitions. 8 UCS § 1324a (e)(4)(A)(i). For persons or
entities previously fined one time under the IRGe penalty increases to $2,000 to $5,000 per
alien, and for persons or entities previously fimedre than once, $3,000 to $10,000 per alien.
8 U.S.C. § 1324a (e)(4)(A)(ii), (iii). Additiongil the IRCA authorizes the Attorney General to
issue an order requiring compliance for up to thyears or “to take such other remedial action
as is appropriate.” 8 U.S.C. 8§ 1324a (e)(4)(Byr paperwork violations, fines can range from
$100 to $1,000. 8 U.S.C. § 1324a (e)(5).

C. Knowledge

The legal meat of IRCA compliance involves the dtad for finding that an employer “knew”
an alien was an unauthorized alien. As one migigeet, “knowledge” includes actual
knowledge. The term also includes “knowledge whitdy fairly be inferred through notice of
certain facts and circumstances which would legergon, through the exercise of reasonable
care, to know about a certain condition.” 8 C.BR74a.2(l)(1).

Such “constructive” knowledge may include, but e limited to, situations where an employer:
(1) fails to complete or improperly completes Fdr8; (2) has information available to it that
would indicate that the alien is not authorizedwork; or (3) acts with reckless and wanton
disregard for the legal consequences of permittargther individual to introduce an
unauthorized alien into its work force or to actitsbehalf. 8 C.F.R. 8 274a.2(b)(1)(1).

For a detailed discussion regarding the constredtivowledge concept under the IRCA, please
see Appendix A to this paper.
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1. T HE NOo-Match REGULATION
A. DHS’s First Regulation

On August 15, 2007, the DHS published a new reguiaddressing Social Security “no-match”
letters® Under the DHS'’s regulation—which was supposeddaanto effect on September 17,
2007—an employer that receives a no-match lettest nake “reasonable steps” in response to
the letter or be deemed to have “constructive kedge” of the unauthorized status of any
employee who later turns out to be an unauthorsdied. 8 C.F.R. § 274a.2(b)(I)(1)(iii)(B).

1. The “no-match” safe harbor

The DHS’s no-match regulation establishes a sefiésafe-harbor” steps an employer may take
in response to a no-match letter and thus avoiddany of constructive knowledge based on the
no-match letter. 8 C.F.R. § 274a.2(b)(I)(2)(i). o0 Take advantage of the safe harbor, the
employer must follow the steps outlined below:

WITHIN 30DAYS OFRECEIPT OF THENO-MATCH LETTER

First, the employer must check its records to deitez if the discrepancy was caused by a
clerical error. 8 C.F.R. 8 274a.2(b)(1)(2)(i)(A)f it was, the employer must correct the error
with the SSA and verify that the corrected name 8aodial Security number match the SSA’s
records. Id. The employer is advised to keep a record of thamar, date, and time of the re-
verification with the SSA.Id. The employer is allowed to update the employ€eisn I-9 with
the corrected information or, alternatively, halve émployee complete a new Form 118. The
employer is advised not to re-inspect documentseler. Id.

Second, if the employer determines that the nodmbdtter was not a result of an error in its
records, the employer must “promptly” ask the ergpéoto confirm that the name and Social
Security account number in the employer's recordee aaccurate. 8 C.F.R.

8§ 274a.2(b)()(2)(i)(B). If the information is ineurate, the employer must correct its records,
inform the SSA of the correction, and verify a natin the corrected informationld. The
employer is again advised to keep a record of thanar, date, and time of its re-verification
with the SSA.Id.

Third, if the employee confirms that the employenformation was accurate, the employer
must “promptly” advise the employee of the dateeakeipt of the no-match letter and inform the
employee that he or she must resolve the discrgpaith the SSA no later than 90 days after
the receipt date of the no-match letter. 8 C.BR74a.2(b)()(2)(i))(B). The employer is not
under any legal obligation to advise the employeénow to resolve the discrepancy with the
SSA. Id. If the employee resolves the issue, the employest update the employee’s Form 1-9
as necessary to reflect any corrected informatidn.

® The SSA generates no-match letters when the gegploame and Social Security number reported om K2
do not match the SSA’s records.
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WITHIN 93 DAYS OFRECEIPT OF THENO-MATCH LETTER

If the employee cannot resolve the issue with tB& Svithin 90 days of the no-match letter
receipt date, the employer must have the emploge®lete a new Form [-9 within 93 days of
the date the employer received the letter, (within three days of the 90th day following reutei
of the letter). 8 C.F.R. 88 274a.2(b)()(2)(i)(Bh)(1)(2)(ii)). When the employee completes the
new Form I-9, the employer may not accept any d@irbearing the no-match Social Security
number, and the employee must present a documéntigi or her photograph on it to establish
his or her identity (or to establish both identtyd authorization to work)ld. If the employee

is able to provide such documentation, the employest preserve the new Form I-9 with the
old Form 1-9. Id.

If the employee is unable to complete a new Forthifr compliance with the above, the
employer must choose between terminating the ereploy risking a “constructive knowledge”
finding under the IRCA, if the employee turns aube an unauthorized alieid.

2. The safe harbor for DHS notices

The new DHS regulation also calls for the empldgarke “reasonable steps” in response to any
DHS notice indicating that the immigration statuscaiment or employment authorization
document presented or referenced by the employesommpleting Form 1-9 is assigned to
another person, or that there is no agency redmtthe document has been assigned to any
person. 8 C.F.R. 88 274a.2(b)(1)(1)(iii)(C).

The “safe harbor” outlined for responding to the ®Hotice consists of contacting the local
DHS office (in accordance with the written noticefstructions, if any) and attempting to
resolve the question raised by the DHS about thaigration status document or employment
authorization document within 30 days of the noti&C.F.R. § 274a.2(b)(1)(2)(i))(A). If the
employer cannot resolve the matter with DHS witBindays of receiving the DHS notice, then
the employer is required to have the employee cetepanother Form I-9, following the
procedure laid out above in the no-match safe mamsponseif. not accepting the suspect
document identified in the notice and requiring émeployee to present a document bearing his
or her photograph to verify identity). 8 C.F.R2&a.2(b)(I)(2)(ii)(B).

3. Other reasonable responses

The safe harbor responses outlined for SSA no-mkgithrs and DHS notices are not the
exclusive means for responding to information straemployee may not be authorized to work.
See8 C.F.R. 88 274a.2(b)(1)(2)(i), (ii) (employer‘deemed” to have taken “reasonable steps” if
the employer takes the actions outlined in the legiguns). Moreover, the regulation does not
establish “safe harbor” responses for other souoéesformation indicating that an employee
may not be authorized to worle.§, an employee request that the employer seek labor
certification for him or her).

B. The Injunction
On August 29, 2007, the AFL-CIO and others filed suthe United States District Court for the

Northern District of California, seeking to blocknplementation of the DHS’s no-match
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regulation. See73 Fed. Reg. 15,945 (March 26, 2008) (to be catliie8 C.F.R. § 274al)).
On August 31, 2007, the district court restrained implementation of the regulationSee
www.boulettegolden.com/N.D.CA_DHS_SSA TRO.pdNotably, the SSA was prepared to
send mismatch notices to some 140,000 employerardieg approximately 8,000,000
employees, prior to the entry of the orded.

On October 10, 2007, the district court extendeditler restraining the implementation of the
new regulation until the time of trialww.boulettegolden.com/N.D._ CA_DHS_Injunction.pdf
The court found that, in publishing the new regaolat the DHS had: (1) failed to supply a
reasoned analysis to justify what the court viewsda change in DHS’s position on no-match
letters (namely that a no-match letters could noand of itself impart constructive knowledge
that an employee was unauthorized to work); (2gescits authority by interpreting the anti-
discrimination provisions of IRCA, which are theopince of the Department of Justice, not
DHS; and (3) violated the Regulatory Flexibility tAwy not conducting a regulatory flexibility
analysis.See id.

C. DHS’s “Second” Regulation

On March 28, 2008, the DHS responded to the distaurt’'s temporary injunction by
publishing a supplemental proposed rugee73 Fed. Reg. 15,945. According to the DHS, the
supplemental proposed rule “clarifies certain atpetthe August 2007 Final Rule and responds
to the three findings underlying the district céaimjunction.” Id.

Notably, the DHS’s supplemental proposed rule dumsactually change the substance of the
August 2007 regulation. 73 Fed. Reg. 15,955 (“ETJbepartment of Homeland Security
proposes to repromulgate, without change, the atignls published at 72 FR 45611, as 8 CFR
274a.1().”). Instead, the preamble to the supplementglilegion attempts to: (1) establish the
regulation is not inconsistent with DHS’s prior fim on no-match letters; (2) provide a
reasoned analysis, in the event the regulationneonisistent with DHS’s prior position;
(3) rescind conclusive references to the IRCA’si-disicrimination provisions found in the
preamble to the August 2007 regulation; (4) establhe safe harbor rule was a voluntary
provision designed to guide employers, not a mandatch that no Regulatory Flexibility Act
analysis was required; and (5) provide a Regulatteyibility Act analysis, in the event the safe
harbor provision was in fact a mandate.

The DHS'’s recitation of the history of its position no-match letters is worthwhile reading for
those truly interested in the subje&ee73 Fed. Reg. 15,945 to 15,950. For most, howetivisr,
sufficient to note that DHS has, at a minimum, geghthe legacy position of the Immigration
Naturalization Service (“INS”) by asserting thah@match letter can—in and of itself—impart
constructive knowledge that an employee is not@i#éd to work, if an employer does not take
“reasonable steps” in response to sai@ee id. Previously, INS had equivocated on the subject.
See id.

" The injunction did not affect Decentralized Copasdence (DECOR) from the SSA, which are desigoezhsure
an employee’s earnings are properly credited fatigddSecurity benefit purposes. Rather, the iniamconly
affected Employer Education Correspondence (EDO@Ratch letters, which reflected the contenthef®HS’s
regulation.
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D. The Future of the Regulation

It remains to be seen what will become of the DHSsmatch regulation. The period for
comments on the supplemental proposed rule ende8ipah 25, 2008, and DHS has not yet
attempted to re-implement the regulation followirg receipt of comments. What is clear,
however, is that the DHS is not going to abandsraitempts to tie immigration compliance to
Social Security no-match letters:

Taking no action to clarify employers’ responsiiiels under INA section 274A,
8 U.S.C. 1324a, was considered. Taking no achowever, would not resolve
any of the problems identified and addressed by phoposed rule. Employers
will remain confused and unlikely to act to resohe@ match letters in a manner
consistent with their responsibilities under cutréanmigration law, and will
continue to face possible liability based in panrttbeir failure to respond to no-
match letters. Employers would continue to empioyauthorized aliens in
violation of the INA.

73 Fed. Reg. 15,953.
II. T HE E-VERIFY PROGRAM

The E-Verify program—previously known as the “Empieent Eligibility Verification
program” and before that the “Basic Pilot” programs—a product of the lllegal Immigration
Reform and Immigrant Responsibility Act of 1996IRIRA”). SeellRIRA, Pub. L. 104-208,
110 Stat. 3009, Title 1V, Subtitle A. E-Verify @n online system that enables a participating
employer to verify the Social Security number pd®d by an employee at the time of hire
against the records of the SSA and DHS, thus redutie chance of hiring an employee with a
counterfeit Social Security card.

A. E-Verify Enrollment

An employer may enroll in E-Verify online &ttps://www.vis-dhs.com/EmployerRegistration
After selecting an enrollment method, the emplaydrbe required to enter into a Memorandum
of Understanding (*“MOU”) with the Social Security diinistration (“SSA”) and the
Department of Homeland Security (‘DHS”). 62 Fe@gR48,309, 48,314 (Sept. 15, 1995%6¢
www.uscis.gov/files/nativedocuments/MOU.pdFfhe MOU imposes a humber of obligations on
the employer, including:

. The employer must use the system to veallynew hires at the enrolled site
within three business days of hite;

. The employer mapot use the system to verify prospective or existimpleyees;

8 Although not specifically stated in the MOU, anpayer is not required to enroll all of its hirisites in E-Verify
and may instead register only one or more hirindessi for E-Verify participation. See, e.g.,
http://www.uscis.gov/portal/site/uscis/menuitem%Bafo5919f35e66f614176543f6d1a/?vgnextoid=0670d2Afe2
110VgnVCM1000004718190aRCRD&vgnextchannel=75bce24@5110VgnVCM1000004718190aRCRMQ: |
am an employer with multiple hiring sites. Doesrgvate need to enroll in E-Verify? No, you carooBe which
sites to enroll.”)

Boulette & Golden — All Rights Reserved Page 7



. The employer may only accept List B (identity) domnts that contain a
photograph;

. The employer must post notices supplied by DHSsgnty consisting of two
posters) in a prominent place that is clearly Vestb prospective employees;

. The employer must become familiar with the E-Vetifyer Manual and complete
the E-Verify tutorial before using E-Verify;

. The employer agrees to allow DHS and SSA to mak#ogie visits to the
employer for the purpose of reviewing E-Verify-teld recordsj.e,, Forms 1-9,
SSA Transaction Records, and DHS verification réspmwhich were created
during the employer’s participation in E-Verify;dn

. The employer agrees to allow DHS and SSA to ingewwihe employer and
employees hired during the employer’s use of E{yeggarding their experience
with E-Verify.

MOU 11 11.C.1.-15.

As noted above, after the employer has entered tmoMOU, the employer must become
familiar with the E-Verify User Manual, and the doyer representative who will be responsible
for performing employment verification queries mesimplete the E-Verify Tutorial. MOU

11 11.C.3., 4. The E-Verify User Manual is avalabtwww.uscis.gov/files/nativedocuments/E-
Verify Manual.pdf

B. The E-Verify Process

A participating employer uses the E-Verify onlingstem to submit information from each
newly hired employee’s Form I-9 within three busiselays of hiré. IIRIRA § 403(a)(3); 62
Fed. Reg. at 48,31MOU v II.C.7.; E-Verify User's Manualf 3.1. The GAO'’s high-level
process flow for E-Verify may be found latp://www.gao.gov/new.items/d07924t.pdf

1. Initial Submission

The initial submission may result in one of thregponses:
. Employment Authorized — This indicates the emplogesuthorized to work.

. SSA Tentative Non-Confirmation — This indicatesttii®e employee’s Social
Security information could not be verified. The mayer must notify the
employee of this response per the below.

. DHS Verification In Process — This indicates thatpéoyee’s Social Security
information matches SSA'’s records but that SSAreésred the matter to DHS
for verification of actual work authorization. Aarding to the E-Verify User’'s

° The employer must complete the Form 1-9, priointbating an E-Verify inquiry. E-Verify User’'s Manuaf] 3.1.
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Manual, DHS will usually verify within 24 hours,thbugh in some instances it
may take three (3) federal work days. In any evim@ employer is advised to
check E-Verify daily for status.

E-Verify User’'s Manuaf] 3.3.1.see alsdIRIRA § 403(a)(4);MOU 1 Il.A.4.

According the Government Accountability Office (“@&), approximately 92 percent of E-
Verify queries result in immediate confirmatioBee Employment Verification: Challenges Exist
in Implementing a Mandatory Electronic Employmeatifi€ation System, Before the H. Comm.
on Ways & Means, Subcomm. on Social Secutitpth Cong. 12 (2008) (testimony of the
Government Accountability Office). According théQ, about seven percent of queries are not
confirmed by the initial automated check and resulBSA tentative non-confirmations, while
roughly one percent result in DHS tentative nonficorations. Id.

With regard to the SSA tentative non-confirmatiodsjted States Citizenship & Immigration
Services (“USCIS”) officials have stated that theajonity of erroneous tentative non-
confirmations occur because employees’ citizenshtapus or other information, such as name
changes, is not up to date in the SSA databasejlydiecause the individual has not notified
SSA of information changesld. at 12-13. For example, according to USCIS, whdagal
permanent resident becomes a naturalized citizergrhher citizenship status changes in DHS’s
databases but not in SSA’s database, resulting tengative non-confirmation when the
individual's Social Security number is run througkVerify. Id. at 13.

2. SSA tentative non-confirmation

If the information submitted via E-Verify does noiatch the SSA’s database, or if the SSA
cannot provide verification within three federal nwalays, the employer will receive an SSA
tentative non-confirmationE-Verify User Manuaf] 3.4;see alsdIRIRA 88 403(a)(4), 404(b).

Once the employer receives an SSA tentative nofiramation, the employer must use the E-
Verify system to print out a tentative non-confitioa notice (the “SSA Tentative Notice”) and
meet with the employee “as soon as possible” tovgw the notice E-Verify User Manuaf] 3.4;
see also MOU Ill.A.1. The employee must indicate on the Stative Notice whether he or
she is going to contest the tentative non-confiromat E-Verify User Manualll 3.4. After the
employee indicates whether he or she is going hbesd, the employee signs the SSA Tentative
Notice. Id. The employer then completes the employer ceatibn on the notice, places the
original SSA Tentative Notice with the employeetsra 1-9, and provides the employee with a
copy of the noticeld.

3. SSA referral

If the employee does not contest the tentative caariirmation, it automatically becomes a final
non-confirmation. [IRIRA § 403(a)(4); E-Verify Us&anual

If the employee does contest the tentative nonikeuoafion, the employer must use E-Verify to
initiate an SSA referral by completing and printiag E-Verify SSA referral form (the “SSA
Referral Form”) for the employeeE-Verify User Manuaf] 3.4.1.;see also MOU 11I.LA.3. The

employee has eight (8) federal workdays from thie dé the SSA Referral Form to visit the
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SSA to resolve the tentative non-confirmatioB-Verify User Manualf 3.4.1.;see also MOU
1 1HLA.3.

The SSA Referral Form directs the employee to bangriety of documents to the SSA and to
have the SSA sign the SSA Referral Form. Followimg employee’s visit to the SSA, the
employee must bring the signed SSA Referral Forrwk lia the employer. E-Verify User
Manual | 3.4.1. The employer must then wait 24 hoursreefesubmitting the query through E-
Verify. 1d. If the employee does not provide the employehwitsigned SSA Referral Form
within ten (10) federal workdays, the employer nmestubmit the query through E-Verifyd.;
see also MOU I11.LA.3.

4, SSA resolution of SSA tentative non-confirmation

The SSA has ten federal workdays to resolve atigataon-confirmation. IIRIRA § 404(ckee
also 62 Fed. Reg. at 48,31ROU 9 II.LA.5. The SSA resolution of a tentative nomfonation
may result in one of three responses from SSA:

. Employment Authorized — This indicates the emplagesuthorized to work.

. SSA Final Non-Confirmation — This indicates that BSA believes the employee
is not authorized to work.

. DHS Verification In Process — This indicates th&AShas referred the matter to
DHS for further review.

E-Verify User Manuaf] 3.4.2.

5. DHS resolution of SSA referral

If the SSA refers the tentative non-confirmationteS, the DHS has ten federal workdays in
which to resolve the referraSeellRIRA § 404(c). The DHS resolution of the SSAereal may
result in one of four responses:

. Employment Authorized — This indicates the emplogesuthorized.

. DHS Tentative Non-Confirmation — This indicates S could not verify the
employee was authorized to work. The employer mast provide the employee
with a DHS tentative non-confirmation notice andvegithe employee the
opportunity to choose whether to contest, as isaxgd in more detail below.

. DHS Tentative Non-Confirmation (Photo Tool Non-Mate- This indicates SSA
and DHS have determined that the photo on the gmaplse document does not
match the photo supplied by the E-Verify databa3ée employer must now
provide the employee with a DHS tentative non-aomdition notice and give the
employee the opportunity to choose whether to @ntes is explained in more
detail below.
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. Case In Continuance — This indicates the DHS naddgional time to resolve
the case.

E-Verify User Manuaf] 3.4.3.

0. DHS tentative non-confirmation and referral

If the DHS issues a DHS Tentative Non-confirmatiesponse (“DHS Tentative Notice”), the
employer must provide the employee with the DHS tatre Notice within three federal
workdays. E-Verify User Manualff 3.4.4.;see also MOU IIl.B.1. As with the SSA Tentative
Notice, the employee must indicate on the DHS Temadotice whether he or she is contesting.
E-Verify User Manual] 3.4.4. The employer then gives the employeepy of the notice and
places the original notice with the employee’s F&9n 1d.

If the employee chooses to contest the DHS TemrtdNivtice, the employer must use E-Verify to
initiate a referral by completing a DHS referratfo("DHS Referral Form”) for the employee.
Id.; see also MOUJ I1l.B.4. The employee has eight federal worksiafrom the date of the
DHS Referral Form to contact the DHS 1-800 numbeviped on the formld.

7. DHS resolution of DHS tentative non-confirmation

The DHS has ten federal workdays in which to res@WbDHS tentative non-confirmatioBee
IIRIRA 8 404(c); 62 Fed. Reg. at 48,310U { 11.B.8. The ultimate resolution of a DHS
tentative non-confirmation may include:

. Employment Authorized — This indicates the emplagesuthorized to work.
. DHS Employment Unauthorized — This indicates thelegee is not authorized
to work.

. DHS No Show — This indicates the employee did raitact the DHS. This
response has the same effect as a DHS Employmexithbrized response.

E-Verify User Manuaf 3.4.4.

8. Photo Screening Tool

In 2007, E-Verify introduced the Photo ScreeninglTto assist employers in determining
whether certain documents produced during the HeBrprocess are legitimateE-Verify User
Manual  3.5.1. Through the Photo Screen Tool, emplogezsable to use a system query to
match the photograph found on a Form I-551 PerntaResident Carda(k.a.“Green Card”) or

a Form 1-766 Employment Authorization Card with i@tograph on record with USCI3d.
The employer’s conclusion concerning whether thet@yraphs match will lead to either a final
confirmation of employment eligibility or a Tentati Photo Non-Matchld. If the employer’s
response leads to a Tentative Photo Non-Match,ethployer must provide notice and the
opportunity to contest same to the employee, mlmhgathe same lines as described above for

9 The actual DHS referral notice instructs the erpgéoto contact DHS within three federal workdays.
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DHS tentative non-confirmationdd. Notably, the Photo Screening Tool is triggerety avhen

a new hire produces a recent version of Form [{8&dmanent Resident CaralK.a, the green
card) or a Form [-766 Employment Authorization Caslhis or her Form 1-9 documentation.
Id.

9. Employer final action

An E-Verify employer is prohibited from terminatiragqn employee based on work authorization
concerns while the E-Verify process is ongoing,eabsn independent basis for “knowing” the
employee is not authorized to workiOU { 10.

If at any stage in the process an employee receitlesr an SSA Final Non-Confirmation or a
DHS Employment Unauthorized determination, the @ygl may terminate the employee and
“shall not be civilly or criminally liable under grlaw for the termination, as long as the action
was taken in good faith reliance on informationvjwed through the confirmation system.”
IIRIRA § 403(a)(4); 62 Fed. Reg. at 48,3M0QU 1 6;E-Verify User Manuafl{ 3.4, 3.4.4. If at
any stage an employee chooses not to contest ativenhon-confirmation, the tentative non-
confirmation becomes a final non-confirmatida.

If an employer decides to continue to employ anleyge who has received an SSA Final Non-
Confirmation or a DHS Employment Unauthorized Deti@ation, the employer must notify
DHS of the continued employment and be subject teelauttable presumption that it has
knowingly employed an unauthorized alien. [IRIRA®3(a)(4);MOU | 6. Failure to notify
DHS of the continued employment will subject thepéyer to a civil penalty of $550 to $1,100.
Id.

C. E-Verify Weakness

E-Verify program suffers from a variety of weakrness See, e.g.Employment Verification:
Challenges Exist in Implementing a Mandatory Electt Employment Verification System,
Before the H. Comm. on Ways & Means, Subcomm. omlSRecurity 110th Cong. (2008)
(testimony of the Government Accountability Office) available at
http://waysandmeans.house.gov/media/pdf/110/gacpf&ee also Department of Homeland
Security Report to Congress on the Basic Pilot Paog (June 2004) available at
www.uscis.gov/files/nativedocuments/BasicFINALcossg0704. pdf

1. Unable to detect identity theft

One of the most fundamental problems with E-Versfythe fact that it cannot detect identity
theft (.e. the fraudulent use of a valid name and Sociaufgycnumber), as was demonstrated
by the 1,282 arrests resulting from the December20P6, ICE raids on Swift, a user of E-
Verify. See alsoEmployment Verification: Challenges Exist in Impdsting a Mandatory
Electronic Employment Verification System, BefbeeH. Comm. on Ways & Means, Subcomm.
on Social Securityl10th Cong. 5 (2008) (testimony of the Governnmfatountability Office).
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2. No protection from ICE

The ICE raid on the six Swift plants also demorsttahat participation in the program is not a
shield to an ICE raid, although E-Verify particijpst does create a presumption of good faith
compliance with the IRCA.See MOUY II.C.6. Of course, the IRCA already providegad
faith affirmative defense for employers who propedomplete Form 1-9. 8 U.S.C.
§ 1324a(a)(3).

3. Erroneous data

Moreover, many have expressed concern over theoat&dged inaccuracies in the SSA
database. It is generally acknowledged that 17l8om (or 4.1 percent) of SSA’s records
contain errors, and that 12.7 million (about 70cpat) of those records with errors relate to
native-born U.S. citizens. Office of Inspector Geé3oc. Sec. AdminCongressional Response
Report: Accuracy of the Social Security Administrels Numident File, A-08-06-26100
Appendix D (Dec. 18, 2006), available &ttp://www.ssa.gov/oig/ADOBEPDF/A-08-06-
26100.pdf According to the Cato Institute, these errorsamehat mandatory E-Verify
participation for all employers would result in ghly 11,000 tentative non-confirmations per
day over the course of a year, assuming an avefdgfe million new hires per year. Jim Harper,
Electronic Employment Eligibility Verfication: Fr&nKafka’'s Solution to lllegal Immigration
Cato Institute (2008) available fattp://www.cato.org/pubs/pas/pa-612.pdf

Indeed, according to a recent GAO study, a mangdteverify program would necessitate a
significant increase in capacity at both USCIS &®A to accommodate the estimated 7.4
million employers in the United States.Employment Verification: Challenges Exist in
Implementing a Mandatory Electronic Employment fiEtion System, Before the H. Comm. on
Ways & Means, Subcomm. on Social SeculdOth Cong. 3-4 (2008) (testimony of the
Government Accountability Office). As of April 280 more than 61,000 employers have
registered for E-Verify, about half of which ardiae users.Id. (citing USCIS). Although DHS
has not prepared official cost figures, USCIS @dfic estimated that a mandatory E-Verify
program could cost a total of about $765 milliom fiscal years 2009 through 2012, if only
newly hired employees are queried through the pimogiand about $838 million over the same
4-year period, if both newly hired and current emypkes are queriedd. (citing USCIS).

USCIS has estimated that it would need additiotedf $or a mandatory E-Verify program, but
was not yet able to provide estimates for its stgffneeds. Id. SSA has estimated that
implementation of a mandatory E-Verify program wbuabst a total of about $281 million and
require hiring 700 new employees for a total o8,additional work years for fiscal years 2009
through 2013.1d. (citing SSA).

D. Attempts At Improvement

On May 5, 2008, USCIS announced improvements toEtwerify employment authorization
program designed to reduce the false mismatch rd&Reess Release, U.S. Citizenship and
Immigration Services, USCIS Announces Enhancement-Verify Program (May 5, 2008).
The May 5, 2008, announcement addressed the fist ghases of an overall three-part
enhancement for E- Verify aimed at decreasing tiematch rate for naturalized citizen&d.
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Specifically, as of May 5, 2008, the E-Verify systeow includes naturalization data, which
should assist in confirming the citizenship stadfi:aturalized U.S. citizens hired by E-Verify
employers. Id. According to USCIS, naturalized citizens who hae¢ updated their records
with the SSA are the largest category of work-ar#ea persons who initially face an SSA
mismatch in E-Verify.ld.

The May 5, 2008, announcement further indicates ER¥erify has been upgraded to include
real time arrival data from the Integrated Bordesplection System (“IBIS”).Ild. USCIS hopes
that this additional data source will reduce thenhar of immigration status related mismatches
for newly arriving workers who have entered therdoplegally. 1d.

USCIS also announced that it plans to initiatezeitship status records information sharing with
SSA to further prevent erroneous tentative nonicmaftions. 1d. According to USCIS, this
effort will improve the efficiency of E-Verify bymviding to SSA with the most accurate and
timely citizenship status information availabléd. USCIS also announced its plans to enable
the E-Verify system to check queries against Depamt of State passport records in the near
future to further reduce mismatchds.

E. Federal Legislation

The growing consensus that Form [-9 is not sufficiéo prevent the employment of
unauthorized aliens, combined with the fact thawvdfdy is scheduled to sunset on
December 31, 2008, has produced a number of fedsittives aimed at overhauling
immigration compliance in the United States.

1. The SAVE Act

For example, the Secure America Through Verificatamd Enforcement Act of 2007 (the
“SAVE Act”) would require all employers to veriffllaemployees at all hiring sites using E-
Verify. H.R. 4088, 110 Cong. 8§ 201(b)(1) (2007). The dates for compkaace staggered
based on employer size: (i) all Federal agendezteral contractors, and employers with more
than 250 employees in the U.S. would be requiregetdy all new hires using E-Verify within
one year of enactment; (ii) employers with morentli®0 employees in the U.S. would be
required to verify all new hires within two yearsamactment; (iii) employers with more than 30
employees in the U.S. would be required to verifywaw hires within three years of enactment;
and (iv) all employers would be required to veiafy new hires and current employees within 4
years of enactmentd. at 8§ 201(b)(2)-(3).In addition, all employers would be required toifyer
all currentemployees using E-Verify within four years of emaent. I1d. at § 201(b)(4).

The SAVE Act would make failure to E-Verify an eropée equivalent to a failure to complete
Form 1-9 properly for the employeed, a “paperwork” violation) and would create a reahte
presumption that the employer “knowingly” employey person not verified through E-Verify
(assuming that person was in fact an unauthoriied)ald. at 8§ 201(b)(6). On the flip side, the
SAVE Act immunizes an employer against a charg&iebdwing” employment, if the employer
hired the unauthorized alien as the result of arelfy error and terminated the employee upon
being informed of the errodd. at 8 201(b)(5). To put an end to the emerginglpabrk of state
legislation, see infra the SAVE Act specifically prohibits any state rfropassing any law
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prohibiting any employer from using E-Verify to yfgrthe status of its employeesld. at
§ 201(b)(7).

As of May 10, 2008, the SAVE Act had 152 co-spossobn March 11, 2008, Representative
Thelma Drake (R-VA) filed a motion to discharge ttagious committees considering the SAVE
Act to enable the measure to move forward. On Bla3008, the motion to discharge gained its
188" supporter, Representative Mark E. Souder (R-IN).

2. The NEVA

Going in a somewhat different direction, the Newdagee Verification Act (“NEVA”) would
require all employers to verify the employment auithation of all new hires through the to-be-
created Electronic Employment Verification Systahe(“EEVS”) (which would be built as an
enhancement to the existing National Directory efM\Hires used by most states in connection
with child support enforcement efforts)SeeH.R. 5515, 110 Cong. §§ 101(c)(1), 102(a)(1)
(2008). Employers would be required to enroll BMS on a schedule established in accordance
with Section 235(a)(4) of the Social Security Aas @mended by the NEVA), with all employers
being enrolled within three yearsSeeid. The NEVA would also require the SSA—in
consultation with DHS—to create by regulation a nbétric-based Secure Employment
Eligibility Verification System (“SEEVS”), which eployers would have the option of using as
an alternative to completing Form I-&d. at 88 101(d), 102(a)(1).

Like the SAVE Act, the NEVA would preempt state idgtion on the subject. H.R. 5515,
8 101. As of May 10, 2008, the New Employee Vedfion Act had 31 co-sponsors.

F. State Legislation

In a testament to federalism, the states have tdileetast few years to experiment individually
with immigration-related issues. Indeed, accordiogthe National Conference of State
Legislatures (“NCSL”), between January 1, 2008, &aich 31, 2008, 179 bills addressing
employment-related immigration issues were intreduin 31 state legislaturés. National
Conference of State Legislatures, Overview of Stadgislation Related to Immigrants and
Immigration 6 (2008). As reported by the NCSL,sthdills deal with a variety of issues in the
employment arena, including employer sanctionshiaong unauthorized workers and address
the use of federal employment eligibility verificat systemsd.g, E-Verify) by public agencies,
private employers, and state contractdds.

1. The Arizona LAW Act

For example, on July 2, 2007, Arizona enacted thgal Arizona Workers Act (the “LAW
Act”), A.R.S. 88 23-211 to 23-214 (Supp. 2007), ethbecame effective on January 1, 2008.
Among other things, the LAW Act requires all empoy to verify all employees hired after

1 gpecifically, employment-related immigration Ilglgtion was introduced in Alabama, Alaska, Arizona,

California, Colorado, Florida, Idaho, lllinois, liatha, lowa, Kansas, Kentucky, Louisiana, Marylahtichigan,
Minnesota, Missouri, Mississippi, Nebraska, New Hpahire, New Jersey, New York, Oklahoma, Rhode tslan
South Carolina, South Dakota, Tennessee, Utah,indrgWashington, and West Virginia. Notably, Man4,
Nevada, North Dakota, and Texas have no regulaises 2008, and North Carolina’s legislative s&s2008 did
not convene until May 13, 2008.
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December 31, 2007, using E-Verify. A.R.S. 8§ 23-21Bor purposes of the LAW Act, an
“employer” is defined to include any individual type of organization that transacts business in
this state, that has a license issued by an agentlyis state and that employs one or more
individuals who perform employment services in Ana. A.R.S. § 23-211.4.

Business and immigration groups filed a seriesugésn the United States District Court for the
District of Arizona seeking to enjoin enforcementtlee LAW Act. The suits were ultimately
consolidated, and a trial on the merits was heldJamuary 16, 2008.SeeFindings of Fact,
Conclusions of Law, and Ordekrizona Contractors et. al v. Terry Goddard et. Wb. CV07-
02496-PHX-NVW, U.S. District Court, District of Aazona (Feb. 7, 2008). On February 7, 2008,
the Honorable Judge Wake denied the plaintiffsues for relief. Id.

Judge Wake found the LAW Act's E-Verify enrollmemtquirement did not overburden
employers.Id. pp.27-28. Judge Wake found that the averagetaasdt up E-Verify was $125,
with 85% of employers spending less than $108. p. 6. Judge Wake further found that the
average annual cost to operate E-Verify was $728, #6% of employers spending less than
$100 annually.ld.

Judge Wake also found the E-Verify enrollment regment was not inconsistent with federal
purposes.ld. p. 28. Judge Wake bluntly noted that “the I-%syshas been thoroughly defeated
by document and identity fraud, allowing upwardsetdven million unauthorized workers to
gain employment in the United States labor forcgh whe number increasing at about a half a
million a year.” Id. at p. 6. Judge Wake further found that “[fledgpalicy encourages the
utmost use of E-Verify” and that the LAW Act wasetstent with this policyld. p. 28.

Judge Wake also found that mandatory E-Verify pigudition did not deprive employers or
employees of due process. Among other things,elMdake found the E-Verify process “is fair,
prompt, interactive, and adequate.ld. p. 31. Judge Wake noted that E-Verify “provides
opportunity for the employee to be heardd. Likewise, Judge Wake found that “[e]mployers
who have not confirmed under E-Verify have one wo tmore chances for secondary
verification of the employee’s status, thus affogladequate procedure to the employdd”

p. 33.

In short, Judge Wake rejected all of the argumadisnced by the plaintiffs and cleared the way
for the enforcement of the LAW Act.

2. The Mississippi MEPA

On March 18, 2008, after the initial legal challeago Arizona’s LAW Act had been cleared,
Mississippi Governor Haley Barbour signed the Misgpi Employment Protection Act

(“MEPA”) into law. Among other things, the MEPAqeires Mississippi employers to enroll in

E-Verify and use the system to verify all new hir&B. 2988, 8§ 2(4)(b) (Ms. 2008). Under the
MEPA, an “employer” is defined to mean any persomuasiness that is required by federal or
state law to issue a United States Internal Rev&areice Form W-2 or Form 1099 to report
income paid to employed or contracted personn®ligsissippi. Id. at 8§ 2(3)(a).

Under the MEPA, the state, all state contractors] all employers with more than 250
employees must begin verifying new hires using Efyedy July 1, 2008. Id. at § 2(7)(a).
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Employers with more than 100 employees must begjimguE-Verify for all new hires by July 1,
20009. Id. at 8 2(7)(b). Employers with more than 30 empésyenust begin using E-Verify by
July 1, 2010, and all employers must begin usingefy by July 1, 2011.1d. at 88 2(7)(c)-(d).
The penalties for non-compliance with the Missigsipw include the loss of licenses and the
right to do business with the statiel. at 8 2(7)(e).

Interestingly, the MEPA also makes it a “discrintorg practice” for an employer to discharge
an employee working in Mississippi who is a Unitehtes citizen or permanent resident alien
while retaining an employee who the employing gntitnows, or reasonably should have
known,” is an unauthorized alien hired after Jul®Q08, if that unauthorized alien is working in
Mississippi in a job category that requires equdll, seffort and responsibility, and which is
performed under similar working conditions, as defi by 29 U.S.C. 8§ 206(d)(1), as the job
category held by the discharged emplo¥fe&d. at § 2(4)(d).

3. The lllinois Right To Privacy In The WorkplacetA

On the other end of the spectrum, lllinois recepigsed Section 12(a) of the lllinois Right to
Privacy in the Workplace Act, which makes it unlaivfor employers to enroll in any
employment eligibility verification system, includj E-Verify, until the SSA and DHS are able
to make a determination on 99% of the tentative-camfirmation notices issued to employers
within three days, unless otherwise required befedaw. 820 I.L.C.S. 55/12(a). According to
DHS, the law would “effectively prohibit employeis the state from enrolling in the
Department of Homeland Security’s E-Verify program.Press Release, Department of
Homeland Security, Statement by Department of HanSecurity Michael Chertoff on the E-
Verify Lawsuit With lllinois, (Dec. 31, 2007).

On September 27, 2007, the DHS sued the Statérafidl in the United States District Court for
the Central District of lllinois, seeking a decl#wa that the lllinois law was preempted by
federal law. In response, lllinois agreed not méoece its law until the court rules on DHS’s
claims. Id. Meanwhile, the lllinois legislature is consideyiwhether to change the law in an
attempt to resolve the dispute with DHSee id.

G. The OPT Incentive

On April 8, 2008, the DHS gave employers a reasoentoll in E-Verifyvoluntarily by issuing

a regulation that enables an F-1 foreign natiohadent to apply for an additional 17 months of
Optional Practical Training (“OPT"), if: (1) theustent graduates with a bachelor’s, master’s, or
doctoral degree in a designated science, technpleggineering, or mathematics (“STEM”)
degree programs; and (2) the student’s employdicpates in E-Verify program. 8 C.F.R.
§ 214.2(f)(10)(C). Combined with the 12 month€DHT typically available to F-1 students, the

2.1t remains to be seen whether this provision & MEPA runs afoul of the IRCA’s explicit pre-emptio
provision. 8 U.S.C. § 1324a(h)(2) (“The provisiarfghis section preempt any State or local lawasipg civil or

criminal sanctions (other than through licensing amilar laws) upon those who employ, or recruitefer for a

fee for employment, unauthorized aliens.”). TheViAAct avoided pre-emption by limiting enforcementthe

suspension and revocation of business licen§eeA.R.S. 88 23-212(A), (F); see also S.B. 2988, @) (MS.

2008) (penalties for non-compliance include the loklicenses and the right to do business withsidssppi).
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new rule enables qualifying students to receivetep@?9 months of post-graduation work
authorization.See id.

The additional 17 months of OPT provides a parsabp-gap solution to the annual H-1B
shortage by allowing an E-Verify employer to congrto employ an F-1 STEM graduate while
the employer makes multiple attempts to obtain atBHfor the student. See id. Many
employers—particularly those in the high technologgctor—are likely to give serious
consideration to enrolling in E-Verify, if for notleer reason than to increase their ability to
retain highly-educated foreign students with degrgescience, technology, engineering, and
mathematics. Indeed, such employers may feel thest participate in E-Verify, if they are
going to compete successfully for foreign natiosaldents who want to work in the U.S.
following graduatiort?

Notably, the interim OPT rule does not specificalyguire that the student work at one of the
employer’s hiring sites that is actually enrolledBE-Verify. See8 C.F.R. § 214.2(f)(10)(C3}.
Rather, the rule simply requires that “[tlhe stutkeemployer is registered ... and a participant
in good standing in the E-Verify program.1d.; see alsoSEVP Policy Guidance 0801-01,
Updates to Post-Completion Optional Practical Tirgr{April 25, 2008) (requiring only that the
employer be registered with E-Verify and in “gootrgling”). This had some employers
wondering whether they can enroll a single hiriitg g1 E-Verify and thereby enable all of their
F-1 STEM employees to obtain the additional 17 themf OPT, even if those F-1 STEM
employees do not work at the hiring site that tsi@ty enrolled in E-Verify. On May 27, 2007,
DHS issued a Q&A document confirming that the stidaust work at a hiring site enrolled in
E-Verify to quality for the 17 month OPT extensiorRPress Release, U.S. Citizenship and
Immigration Services, Supplemental Questions & Aersnv Extension of Optional Training
Program for Qualified Students (May 27, 2008).

V. CITIZENSHIP AND NATIONAL ORIGIN DISCRIMINATION
A. A Recipe For Disastrous Decision-Making
1. Criminal fear

As national awareness of the illegal immigratiosuis facing the United States has grown, ICE
and the U.S. Attorney’s Office have continued talgheadlines by arresting and prosecuting one
employer representative after anoth&ee, e.g.News Release, U.S. Immigration and Customs
Enforcement, Jury convicts George's Processing@aplof harboring an illegal alien (Jan. 18,
2008) (employee involved in Form -9 process comdcof knowingly hiring unauthorized
workers); News Release, U.S. Immigration and Custoanforcement, QSI supervisor,
employee sentenced for knowingly hiring illegaleak, (Nov. 19, 2007) (supervisor and
employee sentenced to federal prison for 38 moartids10 months, respectively, for their roles
in hiring unauthorized workers3ge alsdAppendix B, infra.

Indeed, DHS and ICE have been very explicit regaydheir intentions for employers who
violate federal immigration laws knowingly:

13 Of course, if Congress raises the limit on the benof H-1B visas that may be issued each yearadudkétional
17 months of OPT will become less important to epets and students alike.
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“Employers and workers alike should be on noticat tthe status quo has
changed,” said Homeland Security Secretary Mich&Hertoff. “These

enforcement actions demonstrate that this depattrhes no patience for
employers who tolerate or perpetuate a shadow @cgpndVe intend to find

employers who knowingly or recklessly hire unauided workers and we will

use every authority within our power to shut dowrsibesses that exploit an
illegal workforce to turn a profit.”

ICE Assistant Secretary Myers said, “ICE has nertmice for corporate officers
who harbor illegal aliens for their workforce. Tmationwide enforcement action
shows how we will use all our investigative toatsliring these individuals to
justice, no matter how large or small their company

News Release, U.S. Immigration and Customs EnfoeceiCE Agents Arrest Seven Managers
of Nationwide Pallet Company and 1,187 of the Farilegal Alien Employees in 26 States
(Apr. 20, 2006).

2. Sudden disruption

In addition to the recently instilled fear of crmaily prosecution, all employers share a well
founded concern over the business disruption thatresult from the sudden loss of workers in
response to an ICE raid (or the fear of an ICE)raids the then-acting Deputy Director of
USCIS succinctly explained in his 2006 congresditestimony,

[O]ne of the primary reasons for a human resount&sager to push participation
in [a voluntary program for employee verificatiowps to avoid that moment
when INS would come in and raid the place and takay half the workers, and
make it impossible to make any kind of productidrhat’s the kind of event that
gets the human resources manager fired, and ttiet’&ind of event that they
would try to plan against.

Immigrant Employment Verification and Small BusiesHearing Before the Subcomm. on
Workforce, Empowerment, & Gov't Programs of H. Con®m Small Businessl09" Cong.
(2006) (statement of Robert Divine, Acting Deputydator, USCIS, Department of Homeland
Security).

Swift and its ongoing battle with unauthorized afieprovide an excellent example of this
practical concern. Swift has long since engagedrinally every available means of screening
out and detecting unauthorized aliens in its wa&pl For example, although less than one-
tenth of one percent of employers participate idffy, Swift has participated in the program
since 1997. Problems in the Current Employment Verification awtbrksite Enforcement
System: Hearing Before the Subcomm. on Immigra@aizenship, Refugees, Border Security,
and International Law of the H. Comm. on the Jutigi 110" Cong. (2007) (testimony of John
W. Shandey, Senior Vice President of Human ReseurSavift & Company) (hereinafter
“Shandey Congressional Testimgny

To supplement E-Verify, Swift also implemented arfg process improvement program called
the Swift Employee, Eligibility, Identification, \fdication Program (“EEIVP”). Id. In the
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simplest of terms, Swift's EEIVP enhanced its nexe interviewing and information evaluation
procedures to enable it to better detect ident#yd in a non-discriminatory wayd. Part of the
EEIVP involves an internal IT program that flagsapplicant that was previously employed or
denied employment at another Swift location, so tia data provided in that application may be
compared against the data provided in the curigplication. 1d.

In 2006, Swift even went so far as to reach ouedlly to ICE in search of “information,
meetings, and a collaborative way of apprehendmdy r@moving all potential illegal workers
and criminals in order to minimize disruption toetltompany, communities and livestock
producers.”ld. ICE rebuffed Swift's efforts, citing an “ongoirmgiminal investigation.”ld. On
the morning of December 12, 2006, the “ongoing orahinvestigation” materialized in the
form of ICE raids on six Swift production faciliseand the arrest of 1,282 Swift employees.
News Release, U.S. Immigration and Customs Enfoeoém“U.S. Uncovers Large-Scale
Identity Theft Scheme Used By lllegal Aliens to @dtmployment at Nationwide Meat
Processor” (Dec. 13, 2006).

Notably, the U.S. government never accused or eda8yvift or any current or former member
of Swift management with any wrongdoing in conrattwith the raids, presumably because it
was apparent Swift had done nothing wrongSee Shandey Congressional Testimony
Nevertheless, Swift estimates that the businessigtisn caused by the ICE raid cost it $30
million. Id. This is in addition to the impact the raids hadtlee communities in which Swift
operates:

The raid [on the Cactus, Texas facility] devastatad Panhandle community.
Signs in English and Spanish advertise apartmemtseht; business struggle to
get back on their feet; streets are empty as netsdear setting foot outside their
homes. ...

Swift Raid in Cactus, Texa$he Dallas Morning Newg&eb. 11, 2007y

3. The Need For Education

Increasing awareness of the illegal immigratioméssheighten concerns about potential criminal
prosecution, fear of imminent business disruptioasd growing uncertainty regarding
employers’ actual obligations with respect to imraigon compliance have coalesced into the
perfect recipe for disastrous decision-makii@ge, e.g.Roberto Lovato, Electronic Dragnet for
Undocumented Nets Citizens, New America Media, |IA§ri2008 (Tyson Foods, an E-Verify
employer, reported as having told Fernando Tinaawaturalized citizen, that it was terminating
his employment approximately two hours after hetstiworking, because his Social Security
number was “fake”).

14 Adding a final touch of irony to Swift’s situatiaa the fact that the Department of Justice suedt@wR001 for
$2.5 million for allegedly goindoo far in trying to determine whether applicants werehatized to work in the
United Statesld. Ultimately, Swift settled the claim for $187,5@@hout any finding or admission of any form of
wrongdoing. News Release, U.S. Department of deistDepartment of Justice Announces Settlementdgent
with Swift & Company Regarding Workplace Discrimiiwen Claims” (Nov. 4, 2002)Shandey Congressional
Testimony
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Indeed, even the legally trained may inadvertemiike disastrous decisions when faced with an
immigration issue. For example, the Seventh Cirpublicly and specifically relied on what
appear to be overtly discriminatory assumptionsipholding a trial court’s decision to admit
evidence of workers’ living conditions and languaggabilities as part of a perjury trial against
a manager who testified he did not “know” the waskeere unauthorizedU.S. v. Fawley137
F.3d 458, 467 (7 Cir. 1998) (“Finally, going to Fawley’s knowledge Klehm's employees,
Fawley stated under oath that only four of the Bipleyees working at the nursery with him
actually spoke English.”) Attempting to minimizZeet seemingly racist nature of its reasoning,
the Seventh Circuit promptly dug itself a deepdeho

We do not mean to suggest that because Klehm esgbl@panish-speaking
people, we thus assume that that they were illggallthis country. On the
contrary, considered along with the totality of thteer evidence (i.e., testimony
regarding Fawley’s knowledge of false immigraticaapprs and the use of aliases
on payroll checks), it is the fact thab manyof Klehm’'s employees spoke
Spanish rather than English that leads us to thelgsion that a knowledgeable
person should have been put on notice that thespleevere in all probability
illegal aliens.

Id. at 467 n.4 (emphasis in original).

Having perceived the need for basic education d®. discrimination laws as they relate to
immigration compliance, this section of the papescudsses the various U.S. laws that prohibit
citizenship and national origin discrimination gmavides practical tips for employers seeking
to discharge their immigration obligations witheitlating the law.

B. Citizenship Discrimination Under the IRCA

Unlike Title VII of the Civil Rights Act of 1964 (Title VII"), the IRCA specifically prohibits
citizenship discrimination> Compare 8 U.S.C. § 1324b(a)(1)(B) (prohibiting citizenship
discrimination)with Espinoza v. Farah Mfg. Ca®4 S. Ct. 334, (1973) (Title VII's prohibition
on “national origin” discrimination does not inckida prohibition on “citizenship”
discrimination).

1. Citizens an intending citizens only

The IRCA’s prohibition on citizenship discriminatioonly applies to citizens and legal
permanent residents, legal temporary residentgeesyand refugees who are intending citizens.
See8 U.S.C. §1324(a)(3) (defining “protected pershnsA legal permanent resident, legal
temporary resident, asylees, or refugee who failpply for naturalization within six months of
becoming eligible to do so (as the result of aquewf legal permanent residency) is not an
intending citizen and is not entitled to protectfoom citizenship discriminationld. (excluding
such persons from the definition of “protected pass). Similarly, a legal permanent resident,
legal temporary resident, asylees, or refugee vgphies for naturalization on a timely basis but

15 The IRCA—which applies to any employer with four more employees—also prohibits national origin
discrimination, but only if the employer is not gedi to Title VII. 8 U.S.C. § 1324b(a)(2)(B).
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is not naturalized as a citizen within two yearshsf date of the applicatithis not an intending
citizen and is not entitled to protection from z#mnship discrimination, unless the individual can
establish that he or she is in fact actively purguiaturalization.ld.

2. Permissible IRCA citizenship discrimination

The IRCA's citizenship discrimination provisions dot apply to discrimination that is required
to comply with law, regulation, or executive order that is required by a federal, state, or local
government contract. 8 U.S.C. 8§ 1324b(a)(2)(C). ikewise, the ICRA’s citizenship
discrimination provisions do not apply to any disgnation the U.S. Attorney General
determines to be “essential” for an employer tddsiness with an agency or department of the
federal, state, or local governmemd. Finally, the IRCA’s citizenship discriminationguisions

do not prohibit an employer from preferring a @tzor national of the U.S. over an intending
citizen, if the two individuals are “equally quadifl.” 8 U.S.C. § 1324b(a)(4).

3. IRCA charges and litigation

a. Charge processing

Citizenship discrimination is a type of “unfair ingnation-related employment practice”
prohibited by the IRCA, and charges of same ardfilvith the Office of Special Counsel
(“OSC”). 8 U.S.C. § 1324b(bkee also28 C.F.R. § 44.300. An unfair immigration-related
employment practice charge must be filed within 38@s of the alleged unfair employment
practice. 8 U.S.C. § 1324b(d)(3).

An unfair immigration-related employment practicearge based on alleged national origin
discrimination cannot be filed, if a charge basadle same set of facts has been filed with the
Equal Employment Opportunity Commission (“EEOC”)den Title VII, unless the charge is
dismissed as being outside the scope of Title \BIU.S.C. 1324b(b)(2). Likewise, no charge
respecting an employment practice may be filed whin EEOC under Title VII, if a charge
regarding such employment practice has been fifeteuuthe IRCA based on the same set of
facts, unless the charge is dismissed as beingleutse scope of the IRCK. Id.

b. Charge investigation

The OSC must investigate each charge receivedvatidn 120 days of the date of the receipt of
the charge, determine whether there is reasonablgedo believe the charge is true and whether
to bring a complaint with respect to the chargeotefan administrative law judge (“ALJ").

6 Time consumed in USCIS processing of the intenditigen’s naturalization application is not couht®ward
the 2-year period. 8 U.S.C. § 1324b(a)(3)(B)(ii).

Y The provision precluding an IRCA charge if thesaipending EEOC charge based on the same fdictstes to
a charge “respecting an unfair immigration-relagedployment practice described in subsection (a)j1¥f this
section [prohibiting national origin discriminatiph 8 U.S.C. § 1324b(b)(2). The provision predhglan EEOC
charge if there is a pending IRCA charge basedhensime facts is not explicitly limited to natioraigin
discrimination claims. See id.(“No charge respecting an employment practice rhayfiled with the Equal
Employment Opportunity Commission under such fitie charge with respect to such practice basethersame
set of facts has been filed under this subsedtioless the charge is dismissed under this sectidaeiag outside the
scope of this section.”)
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8 U.S.C. § 1324b(d)(2). In addition, the OSC nmay,its own initiative, conduct investigations
respecting unfair immigration-related employmergqgbices and, based on such an investigation,
file a complaint before an ALJd.

During an investigation, the OSC may propound mogggtories, requests for production of

documents, and requests for admissions. 28 C§4R.302(a). In addition, the OSC is entitled
to “reasonable access” to examine the evidencengfperson or entity being investigated.

8 U.S.C. §44.302(b). In particular, the respodeast permit the OSC access during normal
business hours to such of its books, records, atspand other sources of information, as the
OSC may deem pertinenid.

C. Charge resolution

If the OSC believes an unfair immigration-relatedpdoyment practice has occurred, the OSC
may file a complaint before an ALJ within 120-dafghe charge.See8 U.S.C. § 1324b(e). If
the OSC decides not file a complaint before an Alhd,0SC must notify the person making the
charge of the decision not to file such a complduning such period. 8 U.S.C. § 1324b(d)(2)
In such a case, the person making the charge neag Gomplaint directly before an ALJ within
90 days of receiving notice from OSC that it doesintend to file a complaintld.

d. Administrative law judge hearing

A complaint alleging an unfair immigration-relatechployment practice must be brought before
an ALJ who is specially designated by the Attor@aneral as having special training respecting
employment discrimination and, to the extent pcatiie, before ALJs who only consider cases
under IRCA. 8 U.S.C. § 1324bh(e)(2).

Once a complaint of an unfair immigration-relatedpdoyment practice is brought before an
ALJ, the ALJ will serve the respondent a copy & domplaint and notice of hearing before the
judge at a place therein fixed, not less than fiags after the serving of the complaint. 8 U.S.C.
8§ 1324b(e)(1). Any such complaint may be amendedhb ALJ conducting the hearing, or
upon the motion of the party filing the complaint the ALJ’s discretion), at any time prior to
the issuance of an order based therddn. The respondent shall have the right to file aswaar

to the original or amended complaint and to appeaerson or otherwise and give testimony at
the place and time fixed in the complaiid.

The charging party shall be considered a partynyp @mplaint before an ALJ based on the
charging party’'s charge. 8 U.S.C. § 1324b(e)(3)ikewise, the charging party will be
considered a party to any subsequent appeal frentcdmplaint based on the charging party’'s
charge. Id. In addition, the ALJ may allow any other persorirttervene in the proceeding and
to present testimonyld.

Like the OSC, the ALJ is entitled to “reasonableess” to examine evidence of any person or
entity being investigated. 8 U.S.C. 8§ 1324b(f)(2)n addition, the ALJ may compel the
attendance of witnesses and the production of ageEl@t any designated place or hearing by
subpoena. 8 U.S.C. § 1324b(f)(2). In case of woaty or refusal to obey a subpoena, an
appropriate district court of the United States nssyie an order requiring compliance with such
subpoena and any failure to obey such order mgubeshed by such court as contemiat.
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e. Remedies and penalties

If, upon the preponderance of the evidence, the @dt@rmines any person or entity named in
the complaint has engaged in an unfair immigratelated employment practice, the ALJ states
his or her findings of fact and issues an ordeuirgrg such person or entity to cease and desist
from such unfair immigration-related employmentagbice. 8 U.S.C. § 1324b(g)(2). In addition,
the ALJ’s order may require the person or entity:

. To comply with the requirements of 8 U.S.C. § 13Rflawith respect to
individuals hired (or recruited or referred for doypnent for a fee) during a
period of up to three years;

. To retain for a period of up to three years the @amd address of each individual
who applies, in person or in writing, for hiringrfan existing position, or for
recruiting or referring for a fee, for employmentthe United States;

. To hire individuals directly and adversely affectedth or without back pay;

. To pay a civil penalty of not less than $250 antl more than $2,000 for each
individual discriminated against;

. To post notices to employees about their rightseutiois section and employers’
obligations under 8 U.S.C. § 1324a;

. To educate all personnel involved in hiring and ptyimg with the IRCA about
the requirements of the IRCA,;

. To remove a false performance review or false warrdrom an employee’s
personnel file; and

. To lift any restrictions on an employee’s assignteework shifts, or movements.
8 U.S.C. § 1324b(g)(2)(B).

Back pay liability is limited to a maximum of twaears prior to the date of the filing of the
charge with the OSC. 8 U.S.C. 8§ 1324b(g)(2)(C).orddver, interim earnings or amounts
earnable with reasonable diligence reduce the paglotherwise allowableld. In addition, no
order shall require the hiring of an individualaas employee or the payment to an individual of
any back pay, if the individual was refused emplewtfor any reason other than discrimination
on account of national origin or citizenship statlds Finally, the ALJ may allow the prevailing
party, other than the United States, a reasondtdmay’s fee, if the losing party’'s argument is
without reasonable foundation in law and fact. .8.GQ. § 1324b(h).

18 1n the case of a person or entity previously sttttie a single order under 8 U.S.C. § 1324b(g) ath@inistrative
law judge may order a civil penalty of not lessrth$2,000 and not more than $5,000 for each indalidu
discriminated against. 8 U.S.C. § 1324b(g)(2){B)(iIn the case of a person or entity previousilgject to more
than one order under 8 U.S.C. § 1324b(g), the judgs order a civil penalty of not less than $3,a0@d not more
than $10,000 for each individual discriminated aghild.
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f. Appeal

Within 60 days of a final order, any person aggeby the final order may seek a review of the
order in the United States court of appeals forcihauit in which the violation is alleged to have
occurred or in which the employer resides or tratsshusiness. 8 U.S.C. 8§ 1324b(i)(1). Upon
the filing of the record with the court, the juristibn of the court shall be exclusive and its
judgment shall be final, subject to review by thg@me Court. 8 U.S.C. § 1324b(i)(2).

4. Retaliation and document abuse

It is also an unfair immigration-related employmemactice for a person or other entity to
intimidate, threaten, coerce, or retaliate agaanstindividual for the purpose of interfering with
any right or privilege secured under 8 U.S.C. 84183@r because the individual intends to file or
has filed a charge or a complaint, testified, a&sdijsor participated in any manner in an
investigation, proceeding, or hearing under 8 U.8.C324b. 8 U.S.C. § 1324b(a)(5).

“Document abuse” is another unfair immigration-tethemployment practice under the IRCA.

See8 U.S.C. §1324b(a)(6). Document abuse occurs wdreremployer requests more or

different documents than are required for Formde®npliance, or refuses to honor documents
tendered that on their face reasonably appear tgebeine, if the employer acted with “the

intent of discriminating against an individual” tre basis of national origin or citizenshildl.

Underscoring the concern over discrimination durthg Form 1-9 process, CIS regulations
explicitly state that knowledge that an individismlunauthorized to work cannot—indeed must
not—be inferred on the basis of any form of disaniaory assumption:

Knowledge that an employee is unauthorized may b®tinferred from an

employee’s foreign appearance or accent. Nothinthis definition should be

interpreted as permitting an employer to requesenoo different documents than
are required under section 274(b) of the Act ordfuse to honor documents
tendered that on their face reasonably appear tgebaine and to relate to the
individual.

8 C.F.R. § 1324a.1(K)(2).

As unfair immigration-related employment practicéRCA retaliation and document-abuse
claims are subject to the same charge and litiggirocedures as outlined above for citizenship
discrimination claims? See8 U.S.C. §§ 1324b(a)(5), (6) (defining retaliatiand document-
abuse immigration-related unfair employment prasiic

5. Liability for immigration ignorance

United States v. Marcel Watch Congrovides an object lesson on how immigration ignoe
can create discrimination liability under the IRCA.

9 The civil penalty that may be imposed for a firgliof document abuse differs from the civil penatiynge
allowed for prohibited discrimination or retaliatio See8 U.S.C. § 1324b(g)(2)(B)(iv)(IV) (civil penaltyange for
document abuse is $100 to $1,000).
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a. Misunderstanding citizenship

Rosita Martinez (“Martinez”) was a U.S. citizen bdn Puerto Rico.United States v. Marcel
Watch Corp. 1990 WL 512157, *3 (O.C.A.H.O. 1990). On Octoker1988, the New York
Department of Labor (“NYDOL”") referred Martinez Marcel Watch to apply for an unskilled
job as a packerld. at *5. Dan Bob (“Bob”), a Marcel Watch represeivia, asked Martinez for
her birth certificate, Social Security card, andagr card.ld. Martinez informed Bob that she
was an “American” and did not have a green cddi. Martinez then presented Bob with her
birth certificate, Social Security card, and Newrk/goter registration cardld. Bob continued
to insist that Martinez produce a green card, wMitinez continued to tell him she was a
citizen. Id.

After roughly twenty minutes of Bob insisting orgeeen card and Martinez explaining that she
was a citizen, Marcel Drucker (“Drucker”), Presitdesi Marcel Watch, came of out of his
nearby office and told Bob that Martinez was frooeRo Rico and, therefore, a U.S. citizdd.

at *6. Nevertheless, Bob continued to insist Mattinez produce a green carftl. Ultimately,
Drucker told Bob to sign Martinez’s NYDOL referraard to take back to NYDOL, and
Martinez left Marcel Watch without being hiret.

After Martinez left Marcel Watch, she contacted Mi¢DOL and explained what had happened.
Id. at *7. The NYDOL contacted Bob and asked why ez had not been hiredd. Bob told
the NYDOL that he did not hire Martinez because@dd not show him a green cardl. The
NYDOL informed Bob that persons born in Puerto Rwere U.S. citizens and did not need
green cardsld.

Subsequently, the NYDOL referred another canditiatielarcel Watch for the packer position.
Id. This applicant was also from Puerto Ridd. After significant back and forth between Bob
and the NYDOL over the issue of whether the appticeeeded a green card, Bob eventually
agreed to interview the applicand. Ultimately, Marcel Watch hired the second cantidad.

On October 27, 1988, Martinez filed a charge ateitship discrimination against Marcel Watch
with the OSC.Id. The OSC filed a complaint against Marcel Watcthvein appointed ALJ on
February 13, 1989ld. at *4.

b. Citizenship v. national origin

As a threshold matter, Marcel Watch asserted thativez's real claim was for national origin
discrimination, not citizenship discrimination:

Respondent argues that “[tlhe alleged insistencéDay Bob that green cards
were needed by Puerto Rican applicants is not sgaef discrimination against
citizens, but rather discrimination against onesglaf citizens, namely Puerto
Ricans.” Marcel Br. at 6-7. This claimed diffecenin treatment among U.S.
citizens is said to support the claim that Ms. ez is entitled to relief, if any,

only on the basis of national origin.”

Id. at *8.
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Marcel Watch had more than fifteen employees arslttivas covered by Title VIlid. at *9. As

a result, Marcel Watch was not subject to the IRCASrohibition on national origin
discrimination. Id. (citing 8 U.S.C. § 1324b(a)(2)(B)). Accordingly,Martinez’s claim was
one of national origin discrimination rather thatizenship discrimination, the administrative
law judge had no jurisdiction to hear Id.

Based on a review of the facts, it certainly seénas Martinez’s claim against Marcel Watch
was for national origin discrimination, not forizgnship discrimination.Compare id.at *4-*8
(employer insisting that U.S. citizens from PueRio produce green cards without making
similar demands of other U.S. citizens and ultityatefusing to hire a candidate from Puerto
Rico based on a mistaken belief that she naisa citizen)with Espinoza94 S. Ct. at 340
(holding that Title VIl did not cover citizenshipisdrimination but noting that “it would be
unlawful for an employer to discriminate againsem@$ because of ... national origin—for
example, by hiring aliens of Anglo-Saxon backgrotud refusing to hire those of Mexican or
Spanish ancestry.”). The ALJ, however, rejectedddiss argument, holding that Martinez’'s
claim was one of both national origin and citizapdgiiscrimination and that he had jurisdiction
over the citizenship discrimination claind. at *10.

C. EEOC overlap

With respect to the overlap between Martinez'snolaf IRCA citizenship discrimination and
Martinez's pending charge of national origin digunation before the EEOC, the ALJ
determined that the IRCA’s prohibition on overlappcharges was inapplicable:

| find against Respondent also on the questiontwdtier the prohibition against
overlap between Title VII and Section 102 of IRGApiacts [sic] on this case. It
is to me absolutely clear that the prohibition #gseanly to exclusivity with
respect to claims of national origin discriminatitimased on the same set of
facts.” 8 U.S.C. § 1324b(b)(2). ... Indeed, byngtsubection (a)(1)(A), the
overlap provision refers only to national origisdiimination.

Id. at *10-11.
d. Title VII analytical framework

Turning to the merits, the ALJ began his analy$iMartinez’s citizenship discrimination claim
by correctly noting that “Title VII disparate tr@a¢nt jurisprudence provides the analytical point
of departure for [citizenship discrimination casesler the IRCA].” Id. at *11. The ALJ then
held that Marcel Watch'’s insistence that Martinezdpice a green card was (somehow) “direct”
evidence of citizenship discriminationld. at *13. (“This is so because when Martinez was
referred for the unskilled packer job for which thepartment deemed her qualified, she was
rejected for employment on the basis of her cispbgm status, in that Marcel Watch refused to
accept that she was a U.S. citizen born in Pueito.R Id. Indeed, the ALJ went so far as to
hold that “insistence on a green card for Puertaf ... is facially discriminatory in violation
of 8 U.S.C. § 1324b.1d.

The administrative law judge did not analyze furtt®w Marcel Watch’s refusal to hire
Martinez based on its mistaken belief that she mads citizen constituted “direct” evidence that
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Marcel Watch refused to hire Martind'ecauseshe was a citizen See id. cf. Auguster v.
Vermillion Parish School Boar®49 F.3d 400, 405 {5Cir. 2001) (to constitute direct evidence,
a statement must relate to the protected clashefptaintiff, be proximate in time to the
employment decision at issue, be made by an ing@iavith authority over the decision, and
relate to the employment decision at issue). &ustéhe ALJ simply stated, “Intent to exclude
her from employment for that reason, not motiveiszriminate, satisfies the statutory command
against knowing and intentional discriminatidfl.’d.

In any event, the ALJ went on to mix and matcheTWll concepts, holding that the OSC had
made out a “prima facie” case of discriminationhmMhe foregoing “direct” evidence and then
turning its attention “to the explanation or justition by the employer for the presumptively
discriminatory action or practicé” Id. at *14-15. The ALJ also held that Marcel Watchl kize
burden of showing that it would have made the sdew@sion in the absence of its unlawful
motive?? Id. at *15.

Marcel Watch argued that it rejected Martinez a$ phits effort to comply with its obligations
under the IRCA.Id. The ALJ dismissed this argument out of hand,imglyn somewhat cryptic
reasoning:

As already discussed, motivation for compliancenWwRCA, however, is not at
issue. A discriminatory act occurred when Dan Bobisted that citizen-
candidate Martinez produce a green card as proohesf eligibility to be
employed.

Id.

Notwithstanding its rejection of Marcel Watch’stethreason, the administrative law judge then
engaged in what appeared to be a pre-text analysis:

Where a respondent offers a legitimate businesorefor the challenged practice
the complainant has an opportunity to establishréspondent’s proffered reason
was a pretext for discrimination. Upon failure tyze complainant to do so, the
McDonnell/Burdine discrimination presumption drapg. Here, | am persuaded

20 Although not particularly consistent with this tet rationale, it is at least possible the ALJ &lthistaken belief
that someone born in Puerto Rico had to have angceed was simply too gross a misunderstanding .&. U
nationality to be believed.Cf. Amburgery v. Corhart Refractories Cqre36 F.2d 805, (5 Cir. 1991) (ADEA)
(citation omitted) (“Everyone can make a mistake+tibuhe mistake is large enough, we may begin tmeer
whether it is a mistake at all.”’jut see Zamora v. Elite Logistics, Ind78 F.3d 1160, 1177 (1GCir. 2007) én
bang (McConnell, J., concurring) (collecting casesjefe if employer was mistaken in thinking that iteded to
verify employee’s Social Security number to complth the IRCA, a mistaken belief can be a legitienegason for
an employment decision and is not necessarily yptg.

2L Under a proper Title VII analysis, tieima faciecase / burden shifting analysis is employed oftigé plaintiff
is unableto produce direct evidence of discriminaticBee, e.g., Alvarado v. Texas Rangé@2 F.3d 605, 611 {5
Cir. 2007).

22 |f the plaintiff is able to produce direct evidenof discrimination, the burden shifts to the ergploto show it
would have made the same decision regardless afidigation. See, e.g., Reilly v. TXU Corf2008 WL 724025,
*3 (5" Cir. 2008). If the plaintiff is unable to produdiect evidence and is instead able to make olytaprima
facie case of discrimination, the burden shifts to timplyer to articulate a legitimate, nondiscrimingteeason for
its actions.ld. at *4.

Boulette & Golden — All Rights Reserved Page 28



that however noteworthy may have been Marcel Watahtentions to comply
with employer sanctions mandates, the failure t@ Ws. Martinez emanated
from insistence on a precondition to employmentawnpelled by IRCA. There
is no evidence that Marcel Watch imposed on all galndidates, citizen and
otherwise, the same precondition imposed on MstiNez.

e. The net result

Ultimately, the ALJ found Marcel Watch violated tlmtentional citizenship discrimination
prohibition found in the IRCA by intentionally impimg a precondition—presentation of a green
card—on Martinez, who was in fact a citizend. The ALJ evidently did not feel it was
necessary for the OSC to prove that Marcel Watthnitionally imposed the precondition on
Martinezbecauseshe was a citizenSee id. Moreover, despite the fact that the administeativ
law judge seemed believe that Marcel Watch in fagposed the green card condition on
Martinez based on its belief that Martinez wem a citizen, the ALJ rejected that reason as a
defense, because IRCA did motffactrequire Martinez to present a green cddl.

C. Title VII National Origin Discrimination Claims

Overzealous attempts to ensure IRCA compliance atsy subject an employer to claims of
discrimination under Title VII of the Civil Right&ct of 1964.

1. National origin v. citizenship under Title VII

In Espinoza v. Farah Mfg. CoCecilia Espinoza (“Espinoza”), a legal permanesgident,
brought suit against Farah Manufacturing Compafaiah”), challenging Farah’s long-standing
policy of not employing aliend.€., non-citizens). Espinoza v. Farah Mfg. Co94 S. Ct. 334,
335 (1973). The Supreme Court ultimately conclutted Farah’s claim was one of citizenship
discrimination, not national origin discriminationd. at 340. The Court further held that Title
VII's prohibition on national origin discriminatiodoes not include a prohibition on citizenship
discrimination. 1d.; see also Vasilescu v. Black & Veatch Pritchard,.,Id&5 F. Supp. 1285,
1291 (D. Kan. 2001) (comments about Canadians coatdsupport a national origin claim,
where the plaintiff was a Canadian citizen but alijfrom Romania).

During its analysis, the Supreme Court made a numbmteresting observations regarding the
distinction between national origin and alienage:

. The term ‘national origin’ on its face refers te@tbountry where a person
was born, or, more broadly, the country from whieé or her ancestors
came.ld. at 336 (footnote omitted).

. The only direct definition given the phrase ‘natbrorigin’ is in the
following remark made on the floor of the HouseR#presentatives by
Congressman Roosevelt, Chairman of the House Suhittee which
reported the bill: ‘It means the country from winigou or your forebears
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came. ... You may come from Poland, Czechoslovéaaland, France,
or any other country.1d. at 337 (citation omitted).

. The deletion of the word ‘ancestry’ from the finadrsion [of Title VII]
was not intended as a material change, suggestatighe terms ‘national
origin and ‘ancestry’ were considered synonymoudd. (citation
omitted).

. So far as federal employment is concerned, we thiplkain that Congress
assumed that the ban on national-origin discrinomat.. did not affect
the historical practice of requiring citizenship as condition of
employment.ld. at 338 (citations omitted).

Although Title VII does not prohibit citizenshipstirimination, the Supreme Court noted that
Title VII would prohibit an employer from imposing citizenship requirement as part of a
“wider scheme” of unlawful national origin discrination. Id. In this sense, the Court
explained, “Title VII prohibits discrimination orhé basis of citizenship whenever it has the
purpose or effect of discriminating on the basisafional origin. Id. (citing Griggs v. Duke
Power Co, 91 S. Ct. 849, 853 (1971)). The Court provideglfbllowing example:

Certainly it would be unlawful for an employer tesctiminate against aliens
because of race, color, religion, sex, or natiarain—for example, by hiring
aliens of Anglo-Saxon background but refusing tee hihose of Mexican or
Spanish ancestry.

Id. at 340.

2. The scope of “national origin”

The EspinozaCourt’'s use of broad terms such as “Anglo-Saxomd &Spanish ancestry” in
reference to “national origin” served as the totwhe for subsequent courts pondering the scope
of the term “national origin” under Title VII.

For example, inKanaji v. Children’s Hosp. of Philadelphighe U.S. District Court for the
Eastern District of Pennsylvania relied on the $opr Court's example to conclude that a
plaintiff could assert a Title VII claim for natiahorigin discrimination based on his “direct
African descent” without identifying a particulaountry of origin. Kanaji v. Children’s Hosp.
of Philadelphia 276 F. Supp.2d 399, 404 (E.D. Pa. 2003). A<thet explained:

By suggesting that a refusal to hire people of tigaspeaking background”
would constitute discrimination on the basis oftfomal origin,” or that insisting
on an “Anglo Saxon background” as a condition ofplyment is also
prohibited, it is clear that the Supreme Court wlonlot require that one’s
“national origin” be linked directly to a specifmuntry or nation. Rather, this
implies that the term “national origin” must embeaa broader class of people,
and that the term is better understood by referetwecertain traits or
characteristics that can be linked to one’s pldaarigin, as opposed to a specific
country or nation.
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Id. at 401-02.

The court then went on to make its own interestibgervations regarding the state of “national
origin” jurisprudence:

. [T]he regulation was amended in 1980 to replacaifity of origin” with
“place of origin” in order to discourage “referentbea sovereign nation.”
Id. at 402 (citation omitted).

. In support of this amendment, the Federal Regisiis to Roach v.
Dresser Industrial Valve and Instrument Divisjet94 F. Supp. 215 (D.
La. 1980), where the court rejected an argument @ajuns” cannot
assert national origin claims because their pldcerigin, Acadia, is not
and never was a countryd. at 402 n.4.

. “Distinctions between citizens solely because efrtAncestors are odious
to a free people whose institutions are foundednuffe doctrine of
equality, and we decline to accept the argumerttlitigation of this sort
should be governed by the principles of sovereigntyld. (citation
omitted).

. “Differences in dress, language, accent and custssociated with a non-
American origin are more likely to elicit prejudatiattitudes than the fact
of the origin itself. ... An individual’'s speech, ds and mannerisms are
his present; his ancestral origin is his past. y@ntough the medium of
characteristics does ancestral origin become apparghe present.”ld.
at 402 (citation omitted).

. “We think unlawful discrimination must be based fihe plaintiff’s]
objective appearance to others, not his subjediekngs about his own
ethinicity. Discrimination stems from a reliance onmaterial outward
appearances that stereotype an individual with inealy usually
undesirable, characteristics though to be commanetimbers of the group
that shares the superficial traits. It resulta istubborn refusal to judge a
person on his merits as a human being.”at 402-03 (citation omitted).

The court then went on to collect a series of caflesving members of various groups to assert
claims for national origin discrimination basedtbeir association with those grouplsl. at 404
(citing Dawavendewa v. Salt River Project Agric. Improvenagrd Power Dist.154 F.3d 1117,
1119-20 (8 Cir. 1998) (discrimination on the basis of memhbarsin the Hopi Indian tribe
constitutes national origin discriminatiom)aRocca v. Precision Motorcars, Inel5 F. Supp.2d
762 769 (D. Neb. 1999) (listing “numerous natioted” that fall within the purview of Title VII
national origin claims, including “Alaskan,” Amean Indian,” “Gypsy,” and “Slavic”)Roach
494 F. Supp. 215 (Cajuns may assert Title VII clearnational origin discrimination)see also
Alvarado v. Shipley Donut Flour & Supply Co., In§26 F. Supp.2d 746, 755 (S.D.Tex. 2007)
(Mexican, not just Hispanic, is a race within theaming of Title VII).
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The Seventh Circuit Court of Appeals has noted,dwan, that the Supreme Court’s statement in
Farah does not necessarily lead to the conclusion titk VIl supports a discrimination claim
based on an unspecified national origin:

To say you hire only people of “Anglo-Saxon” baabkgnd is implicitly anti-
Semitic, anti-black, anti-Irish, anti-Spanish, etven if you don’t add “and no
one who is a native Spanish speaker [even if Ha&nf in English].” But it is
different if you say you hire only people born etUnited States. That would be
the test case of discrimination on the basis ofpeaied national origin
(“foreignness”).

Nair v. Nicholson464 F.3d 766, 767-68{TCir. 2006).

On the other hand, the Seventh Circuit noted, thgré8ne Court’s holding iffarah that Title
VIl does not prohibit citizenship discrimination et not necessarily preclude national origin
discrimination based on an unspecified foreigniorig

A defendant might be indiscriminate in his hogtilib persons born abroad who
retain traces of foreignness in their accent oeapgnce or manners. One can be
hated not because one isn't a U.S. citizen—maybeshe U.S. citizen—but
because he’s not a native-born American.

Id. at 767.

The Seventh Circuit ultimately left the issue uotesd, finding the plaintiff had been treated
badly by her fellow co-workers because of her isaes complaining, not her unspecified
national origin. Id. at 768. Still, taken togetheEspinoza Nair, and Kanaji illustrate the
potentially broad scope of Title VII's “nationaligin” prohibition, notwithstanding the fact that
Title VIl does not reach “citizenship” discriminati.

3. Unauthorized aliens under Title VII

Like citizens, lawfully admitted aliens are protttunder Title VII. Espinoza94 S. Ct. at 340
(“We agree that aliens are protected from discratiom under the Act.”)see also42 U.S.C.

§ 2000e-2(a)(1) (making it unlawful to fail or refu to hire, to discharge, or otherwise to
discriminate against “any person”). The seemindtyoad language ofEspinoza
notwithstanding;® there is some question as to whetheumauthorizedalien is entitled to the
protections of Title VII.

In 1984, the Supreme Court held that the protestioh the National Labor Relations Act
(“NLRA") were applicable to illegal aliensSure-Tan, Inc. v. NLRBLO4 S. Ct. 2803, 2808-10
(1984). At the time of th8ure-Tandecision, the Immigration National Act (the “INA&id not
prohibit the employment of unauthorized aliensa@ tentral to the court’s holding:

% Given the context in whiclEspinozé statement regarding “aliens” is made, it is mstyi possible the Court
intend only to refer to non-citizen§&ee Espinoz®4 S. Ct. at 340 (emphasis supplied) (“Finalbtitioners seek to
draw support from the fact that Tit. VII protectsiadividuals from unlawful discriminationwhether or not they
are citizens of the United State®/e agree that aliens are protected from disodtivon under the Act.”)
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The INA envinces “at best evidence of a peripheoscern with employment of
illegal entrants.” For whatever reason, Congressrot adopted provision in the
INA making it unlawful for an employer to hire adiem who is present or
working in the United States without appropriatéhauzation. ... Moreover,

Congress has not made it a separate criminal @&fdos an alien to accept
employment after entering this country illegally.

Id. at 2808-09 (citations omitted).

Notwithstanding its finding that unauthorized alenere covered by the NLRA, tf8ure-Tan
Court held the National Labor Relations Board (thNeRB”) was limited in the remedies it
could pursue for unauthorized aliens under the NLRA at 2813-14. For example, any order
of reinstatement had to be conditioned upon prédfi®employees’ legal entry into the U.Hl.

at 2814. Similarly, with respect to backpay, theu@ held, “[T]he employees must be deemed
‘unavailable for work (and the accrual of backplgrefore tolled) during any period when they
were not lawfully entitled to be present and emptbin the United StatesId. The Court noted
that these limitations were appropriate, evenéfyttead to “[tjhe probable unavailability of the
[NLRA’s] more effective remediesld. at 2815.

After Congress enacted IRCA and made it unlawfuldio employer to knowingly employ an
unauthorized alien and made it criminal for an ralt® use forged documents to obtain
employment, the Supreme Court revisited the is$umauthorized aliens under the NLR&ee
Hoffman Plastic Compounds v. NLREB2 S. Ct. 1275, 1283 (2002). In the eyes ofGbart,
the changes wrought by the IRCA were significant:

We ... conclude that allowing the Board to award Ipagkto illegal aliens would
unduly trench upon explicit statutory prohibitioostical to federal immigration
policy, as expressed by in IRCA. It would encogrdige successful evasion of
apprehension by immigration authorities, condonérpwiolations of the
immigration laws, and encourage future violatiotdowever broad the Board’'s
discretion to fashion remedies when dealing onlthvihe NLRA, it is not so
unbounded as to authorize this sort of an award.

Id. at 1284-84.

Given that Hoffman Plastic Compounds was only e@mging the backpay award (it did not
challenge the other sanctions the NLRB had impased result of Hoffman’s illegal treatment
of the unauthorized alien), thdoffman Court did not have to address the more fundamental
guestion of whether an unauthorized alien was gtidtected under the NLRA, following the
passage of the IRCASee idat 1285. The D.C. Court of Appeals, however, mdgeheld that
unauthorized aliens are in fact protected underNh&A, notwithstanding the IRCA.Agri
Processor Co., Inc. v. N.L.R,514 F.3d 1, 8 (D.C. Cir. 2008).

With respect to Title VII, the lower courts to adds the issue squarely have reached conflicting
results, although the majority find unauthorize@rad are in fact covered by Title VICompare
Egbuna v. TimeLife Libraries, Inc153 F.3d 184, 188 {4Cir. 1998) (en banc) (per curiam)
(unauthorized alien was not “qualified” for emplogmt and thus could not bring failure to hire
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claim under Title VII);Gomez v. Honeywell Int’l, Inc510 F. Supp.2d 417, 421 (W.D. Tex.
2007) (dicta) (“[The ADEA] does apply to non-citime working within the United States, so
long as they are authorized for employment withi@ United States.”)vith Rivera v. NIBCO,
Inc., 364 F.3d 1057, {dCir. 2004) (upholding trial court protective orderring discovery into
the immigration status of Title VII plaintiffs, fding thatHoffmandoes not apply to Title VII
cases)incalza v. Fendi North America, Inct79 F.3d 1005, 1010-12%<Cir. 2007) (allowing
legally admitted non-immigrant whose employment wersninated after his work authorized
lapsed to proceed with Title VII claim, noting thiae employer could have placed the employee
on temporary leave and petitioned to change htsstfaom E-1 to H-1B instead of terminating
him); EEOC v. The Restaurant Co490 F. Supp.2d 1039, 1047, 1050 (D. Minn. 2007)
(unauthorized alien could pursue Title VII sexuardssment and retaliation claims and
employer’s insistence that the unauthorized alimdpce valid work authorization documents
could constitute an adverse employment actiondtaliation purposesjfzomez 510 F. Supp.2d
at 419, 423-24 (allowing a Mexican national who was$ a U.S. citizen to proceed with a Title
VIl claim despite limit on extra-territorial appétion of Title VII, because facts suggested
plaintiff's place of employment may have been ire th.S. rather than Mexico, without
mentioning whether plaintiff was an unauthorizeergl; Escobar v. Spartan Security Seryice
281 F. Supp.2d 895, 897 (S.D. Tex. 2003) (findinguthorized worker who had since become
authorized was able to bring Title VII claim forxsal harassment—which did not require a
showing that he was “qualified’—and seek reinstaetn althoughHoffman precluded any
award of backpay)cf. Agri Processor Co. v. NLRB14 F.3d 1, 3 (D.C. Cir. 2008) (NLRA
continues to protect unauthorized aliens).

Not surprisingly, the EEOC has taken the unquaifposition that unauthorized aliens are
entitled to Title VII's protections, even Hoffmanlimits the remedies they may obtain. Equal
Employment Opportunity Commission, Rescission offosement Guidance on Remedies
Available to Undocumented Workers Under Federal Bympent Discrimination Laws (2002)
(“The Supreme Court's decision Hoffmanin no way calls into question the settled prireipl
that undocumented workers are covered by the federployment discrimination statutes and
that it is as illegal for employers to discriminagainst them as it is to discriminate against
individuals authorized to work.”)

4. Immigration compliance as a legitimate non-dmgratory reason

The question of whether unauthorized aliens areéepted by Title VII would seem to be less
important in cases where the employer discovetstiigandividual is an unauthorized alien prior
to taking action€.g, refusal to hire, decision to fire) and then taieBon on that basis. In such
cases, the employer has what would appear to heassailable legitimate non-discriminatory
reason to use in answering a claim of alleged imcation: compliance with federal lansee,
e.g.,Anderson 156 F.3d at 180 (“If an employer refuses to laineerson because that person is
in the country illegally, that employer is discrimiting on the basis not of alienage but of
noncompliance with federal law.”).

As is often the case, however, things are rareliraple as they seem. First, the legitimate non-
discriminatory reason analysis has no application“iarassment” claims. See, e.g., The
Restaurant C.490 F. Supp.2d at 1047 (unauthorized alien cquldsue Title VII sexual
harassment)Escobar 281 F. Supp.2d at 897 (unauthorized worker whd &iace become
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authorized was able to bring Title VII claim forxs@l harassment). Second, a court might
conclude there were alternatives available to th®leyer that could have resolved the
individual’s work authorization issuesSee Incalza479 F.3d at 1010-12 (allowing legally
admitted non-immigrant whose employment was terteshafter his work authorized lapsed to
proceed with Title VII claim, noting that the empéy could have placed the employee on
temporary leave and petitioned to change his status E-1 to H-1B instead of terminating
him). Third, an unauthorized alien plaintiff mighg able to point to other employees known to
be unauthorized aliens who were not terminateds fuggesting the employer’s stated reason is
pre-textual. Cf. Zamora 478 F.3d at 1167 (noting that there was no ewdéda suggest that the
employer had ever treated similarly situated empdsywho were not Hispanic or Mexican-born
any differently in concluding that plaintiff had tr&hown reason to be pre-textual).

Fourth, incredibly misguided attempts at IRCA coiapte may actually be seen as “direct”
evidence of discrimination, rather than evidencea dégitimate non-discriminatory reason for
having the action at issueSee Marcel Watch1990 WL 512157, *15 (rejecting employer’s
claim that it was trying to comply with the IRCAdholding that the employer’s insistence that
a U.S. citizen born in Puerto Rico produce a greard was “direct evidence” citizenship
discrimination); cf. Amburgery 936 F.2d at 814 (citation omitted) (“Everyone cawake a
mistake—but if the mistake is large enough, we foegin to wonder whether it is a mistake at
all.”).

Although theMarcel Watchcase involved a fairly egregious misunderstanadihgnmigration
law, even subtle mistakes made while attemptingnsure immigration compliance can lead to
potential liability under Title VII. Take, for exaple, the case afamora v. Elite Logistics, Inc.

Elite Logistics, Inc. (“Elite”) operated a grocewarehouse in Kansas City, Kansagdamorag
478 F.3d at 1162. In June 2000, Elite’s workersntwen strike, requiring Elite to hire
approximately 300 replacement workers in just a fegeks’ time to maintain operationdd.
As a result of its frenzied hiring practices, Efdded to follow its normal protocols for verifygn
the employment authorization of its 300 new workeds

In August 2001, Elite hired Ramon Zamoia. Zamora was a Mexican citizen who had been a
legal permanent resident of the U.S. for over aadecld. When Elite hired Zamora, Zamora
truthfully disclosed on Form I-9 that he was a lggarmanent resident and presented his alien
registration card (a suitable List A document tbkatablishes both identity and employment
eligibility), as well as his social security caran(acceptable List C document that establishes
employment eligibility). Id.

In December 2001, Elite received a tip that INS gaimg to investigate warehouses in the area.
Id. at 1162-63. Concerned about its IRCA compliarféerts during its June 2000 hiring rush,
Elite hired two independent contractors, Datasoarue Verifications, Inc., to verify the Social
Security numbers of all 650 of Elite’s employeekl. at 1163. The contractors uncovered
evidence that 35 Elite employees had presentedlS8ecurity numbers that were questionable.
Id. Zamora was one of these 35 employdds.

Over the next few months, Elite’s human resourcasager, Larry Tucker, scheduled meetings
with each of the 35 employees to discuss the isslee. Tucker presented each affected

Boulette & Golden — All Rights Reserved Page 35



employee with an “Important Memorandum,” writtenSpanish and English, that explained that
the employee had ten days to produce adequate @mtaton of his or her right to work in the
United States:

It is required by federal law that all employee®duce documents, which
establish their identity and/or employment eligtigito legally work in the United
States when they are hired. This eligibility cam éstablished with a U.S.
Passport, a Certificate of Citizenship or Natugetlan; or with a combination of
other documents, such as a state driver’s licests¢e or federal ID card, U.S.
Social Security card and/or a certified copy ofirthlcertificate, issued by a state
of the United States.

It has come to our attention that the documents prawided us previously are
guestionable. Therefore, we are asking that ydaiomlproper documentation, or
you may not be permitted to continue working hdPéease bring proper evidence
of your identity and employment eligibility no latéhan five o’clock p.m. on
Monday, May 20, 2002, to the Department of HumasdReces, or you may be
terminated. Thank you.

Id.
At the bottom of the form was a section called giility Documentation,” which stated:

| understand and agree that until and if | prowddeuments, which establish my
identity and/or employment eligibility to legallyask in the United States, Elite
Logistics may not be able to continue permitting tmevork. | also understand
and agree that | have until five o’clock p.m. on rday, May 20, 2002, to

produce this documentation.

Id.

Tucker met with Zamora on May 10, 2002ld. Zamora signed and dated the return
memorandum that same day and was permitted toneentiorking™ 1d. Notwithstanding the
memorandum, Zamora did not present Elite with #gpiested documents by May 20, 2004.
Tucker met with Zamora again on May 22, 2002, ad him that he could not “come to work
anymore until [he] got a different social secunitymber,” effectively suspending him pending
resolution of the issueld. at 1163-64. Zamora left Tucker’s office and read the same day
with a document from the SSA.

The SSA document Zamora gave Tucker on May 22, 2€ld@ved wage earnings for the years
1978-85 for an “R. Zamora” under Zamora’s SociatuBgy number. Id. at 1164. Tucker was
concerned by the SSA statement because: (1)ottexpwages beginning in 1978 and Zamora

%4 |n the first week of the investigation, Tucker méth five of the affected employees. The verytngay, those
five employees, along with five whom Tucker had pet notified, “disappearedld. at 1173, n.6. Ultimately, out
of the 35 employees identified as having potentvatk authorization issues, Zamora was the only oh®
provided Elite any documentation in response tontteenorandum.id. at 1163, n.5. All of the other employees
quit. Id.
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had stated that he had not received a Social $gcunmber until 1980 or 1981, (2) it had been
mailed to an address in Washington, which Zamowih $@atched out and replaced with his
handwritten Missouri address; and (3) it reflecéedirth date that was different from the birth
date Zamora had reported to Elitel. In light of these discrepancies, Tucker infornZesnora
that the document did not resolve the issue wihSacial Security numbetd.

Zamora testified that he also presented Tucker withaturalization certificate (a document
which evidences identity and work authorization farposes of Form 1-9) during this same
meeting. Id. at 1169-70. Tucker denied that Zamora ever ptedem naturalization certificate.

Id. at 1170 n.3. Viewing the evidence in the lightstnfavorable to Zamora, the Tenth Circuit
assumed that Zamora had in fact presented Tuckéravhaturalization certificate during the
meeting. Id. at 1170%°

On May 23, 2002, Zamora provided Tucker a staterfrent the SSA indicating that the Social
Security number he was using was in fact Hi.at 1164. Tucker informed Zamora that Elite
would verify the statement with the SSAd. Elite called the SSA and verified the authenticity
of the document.ld. After verifying the SSA document, Elite calledr@ara and asked him to
return to work on May 29, 2002d.

On May 29, 2002, Zamora went to Tucker’s office drahded him a letter stating, “Before |
could consider going back to work | need from yao things: (1) an apology in writing, and
(2) a complete explanation of why | was terminat&dease send a response to my honid.”
Tucker refused to apologize and told Zamora todete premises and that he was fitedd.
Zamora sued Elite, claiming that Elite discrimimhigainst him on the basis of his race and
national origin in violation Title VIl by suspendjrhim on May 22, 2002, and by firing him on
May 29, 20027 Id.

The United States District Court for the Distri¢tkKansas granted Elite summary judgment on
both claims.Id. at 1160. A divided panel of the Tenth Circuit nesesl the district courtld. On
rehearingen bang¢ the Tenth Circuit affirmed the district court’'smsmary judgment on the
termination claim, nine to five.ld. at 1160, 1165. The Tenth Circuit was evenly dddicbn
Zamora’s discriminatory suspension claifd. at 1165. Pursuant to Tenth Circuit procedure, the
en banccourt vacated the prior panel’s decision and tated the judgment of the district court
in favor of Elite. Id. at 1165.

In discussing Zamora’s termination claim, the Te@tfcuit assumed that Zamora madprena
facie case of discrimination und&tcDonnell Douglas Id. Zamora conceded Elite had asserted
a legitimate, non-discriminatory reason for firiBgmora—namely, that Tucker believed Zamora
would not return to work unless Tucker apologizaald Tucker refused to apologizé&d. The
case thus turned on whether Zamora had establifa¢cElite’s stated reason for terminating
Zamora was a pretext for race and national origgnranination. 1d.

2 The concurrence noted, however, that the natatiiz certificate itself was not introduced intddmnce and was
not part of the recordld.

% Tucker testified that he may have told Zamord[jlast get the hell out.”ld. at 1164.

27 zamora did not assert a discrimination claim unB&e&A. 1d. at 1175.
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The majority determined Zamora failed to preseritigent evidence establishing a disputed
issue of fact as to whether Elite’s stated reasas prvetextualld. at 1167. The majority held—
and Zamora conceded—Elite had no legal obligatioapologize to Zamorald. at 1167. The
majority further concluded that, based on the yndesd facts known to Tucker, he could have
reasonably believed that Zamora was not goingttamego work unless Tucker apologizetti.

at 1166. Finally, the majority found no evidenee suggest that Tucker had ever treated
similarly situated employees who were not Hispamidviexican-born any differently.ld. at
1167.

While the majority in thezamoraTitle VII case was relatively brief in its analgsof whether
there was any evidence that Elite’s stated confm®riRCA compliance was actually a pre-text
for national origin discrimination against Zamorde concurrence and the dissent spent
considerable time on the issue. An examinatiotheir opposing views provides guidance on
the question of how an employer should respondftrmation indicating that an employee may
lack work authorization.

Elite’s rationale for requiring additional documatidon from Zamora was its stated desire to
avoid the civil and criminal penalties availabler feiolations of 8§ 1324a(a)(2), and it
characterized its treatment of Zamora as a “godti-feeven if flawed—attempt to comply”
with the IRCA. Zamorg 478 F.3d at 1173 (McConnell, J., concurring). cémcluding Elite’s
reason was not a pretext for discrimination, thecoorence focused on the threat “constructive
knowledge” holdingsgeeAppendix A,infra) pose to companiedd. at 1177. In light of these
holdings, the concurrence felt Tucker’s “diligenda”seeking resolution of all reported Social
security number discrepancies was within the bowfdeasonablenessd.

As the concurrence noted, even if Tucker was mestak thinking that he needed to verify the
Social Security number to comply with the IRCA, &staken belief can be a legitimate reason
for an employment decision and is not necessangtegtual. Id. (collecting cases). The
concurrence also pointed out that the relevantimgga not whether the employer’s proffered
reasons “were wise, fair, or correct, but whetheréamployer honestly believed those reaséhs.”
Id. (quotingStover v. Martinez382 F.3d 1064, 1076 (1ir. 2004)).

By contrast, the dissent focused on Tucker's testynthat he was concerned with the
discrepancies regarding Zamora’s Social Securfigrination, not his work authorizationSee
id. at 1191 (Lucero, J., dissenting):

A: My concern with Mr. Zamora was could | find aadment or a couple of
documents that had the birthdate he was usingyahee he was using, and
the social security number he was using that \estifhis is truly his.

* k% %

2 The concurring opinion also noted the lack of amglence of discriminatory animus (such as ra@stments, or
different treatment of Hispanic employees vis-a-n@n-Hispanic employees) and briefly touched on sheme
decision-maker defense (noting that Tucker, wh@ended and terminated Zamora, was the same petsoithad
offered Zamora his job back just days befork). at 1181 (citingAntonio v. Sygma Network, Iné58 F.3d 1177,
1183 (10" Cir. 2006)).
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Q: So would it be fair to say that the problem wvihike social security number
is that it points to a potential that, in fact,iBenot entitled to work in this
country?

A: What | had was a social security number thatcaed three different
people may have used that number at three diffgreintts in time. |
wanted to ascertain with certainty that that numbmesionged to
Mr. Zamora.

Q: So it wasn'’t really a concern whether he istlatito work in this country,
it was a concern about is he using the correcassecurity number?

A: Yes sir.
Id. at 1178 (McConnell, J., concurring).

According to the dissent, this testimony establistiat Elite’s claim that it was concerned with
IRCA compliance was pretexid. at 1189 (Lucero, J., dissenting). The concurressponded
by noting that “Mr. Tucker never testified that tvas unconcerned with IRCA compliance in
general, only that his concern related to Mr. Zai®rSSN rather than any other issues
surrounding ‘entitlement to work in this country.Td. at 1178-79 (McConnell, J., concurring).
Indeed, according to the concurrence, Tucker’'s eonwith Zamora’'s Social Security number
was consistent with Elite’s stated concern overARGmpliance:

[A]n increasingly common form of IRCA fraud entatlse presentation of valid

documents that belong to someone else. Thus, #3MNs are initially used to

confirm employment eligibility under the IRCA (raththan identity), when an

employer learns that a Social Security number le@s lused by multiple persons,
the employer might reasonably be concerned thatraployee is not who he

purports to be—in other words, that the SSN the leyee presents does not
match the identity he presents. Consequentlyqti@stion relevant to this case is
not really one of “eligibility” under the IRCA, butther of the match between
identity and proof of eligibility.

Id. at 1179 (McConnell, J., concurring).

The dissent also noted that the memorandum Tucker tp Zamora stated that a certificate of
naturalization would show work authorizatiofd. at 1191 (Lucero, J., dissenting). The dissent
suggested that Tucker then “violated” Elite’s “weit policy” when he refused to accept the

naturalization certificate when Zamora presenteahd noted that an employer’s violation of its

own written policies can be evidence of pretdgt.at 1191-92.

For its part, the concurrence pointed out that mtemorandum said that Zamora’'s Social
Security number was “questionable” and gave himdays “to try to resolvéhe discrepancy

Id. at 1180 (McConnell, J., concurring) (emphasis #adpby concurrence). In short, the
concurrence concluded that Elite had not contradids written policy in any way that would

2 Tucker’s testimony was actually provided in thénagn by the concurrence, so as to put it in “cante
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give rise to an inference of pretex@ee id. Still, the vigorous dispute over the issue betwie
concurrence and the dissent, demonstrates the tamoer of being specific about what exactly an
employee must provide to address the employer’seron

The dissent also pointed to Zamora’s testimony Thaker had accused him of identity theft as
sufficient to support an inference of discriminatiold. at 1192 (Lucero, J., dissenting). As
noted above, the concurrence viewed Tucker's “dilcg” as reasonable in light of the
“constructive knowledge” theories advanced by #rgutations and the decisions of other circuit
courts. See id.at 1197 (McConnell, J., concurring). By contrabe dissent suggested the
accusation and the nature of Tucker's response t(“tBe hell out”) as evidence of a
discriminatory animusSee idat 1187, 1193.

Ultimately, the concurrence concluded that thedargontext” of IRCA compliance meant the
issues identified by the dissent did not supporinégrence of pretext, while the dissent felt the
consideration of “context” amounted to an imperibigsinference drawn in favor of Elite.
Compare id.at 1181-83 (McConnell, J., concurringjth id. at 1193 (Lucero, J., dissenting).
Although the concurrence’s view seems to have kbenunstated position of the majority
opinion (given the ultimate outcome of the caseg, tigorous dissent, then bancsplit on the
guestion of Zamora’s suspension, and the factthigaoriginal circuit panel reversed the grant of
summary judgment in favor of Elite all underscohe tcare employers should take when
guestioning employees about their work authorizatio

D SECTION 1981

1. Race v. national origin

It is well established that 42 U.S.C. § 1981 (“8®ttl981") prohibits discrimination based on
race in employment.See, e.g., Johnson v. Railway Expressway Agency,9% S. Ct. 1716,
1720 (1975) (footnote omitted) (“Although this Cbimas not specifically so held, it is well
settled among the federal Courts of Appeals—andnaw join them—that s 1981 affords a
federal remedy against discrimination in privatepyyment on the basis of race.”). Likewise,
even prior to the addition of Section 1981(c), Bwpreme Court had specifically held that
Section 1981 prohibited race discrimination in emypient by private actorsSee, e.g., Patteson
v. McLean Credit Union109 S. Ct. 2363 (1989%t. Francis College v. Al-Khazraji07 S. Ct.
2022 (1987)Runyon v. McCrary96 S. Ct. 2586 (1976).

Equally well established is the fact that Sectio®81 does not prohibit national origin
discrimination. St. Francis College96 S. Ct at 2028 (“If respondent on remand caveithat

he was subjected to intentional discrimination dase the fact that he was born an Arab, rather
than solely on the place or nation of his origin,hes religion, he will have made out a case
under § 1981.”). Unfortunately, the exact distimctbetween “race” and “national origin” ot
well established.See id.at 614 (J. Brennan, concurring) (“[T]he line betwediscrimination
based on ‘ancestry or ethinic characteristics,’ disdrimination based on ‘place or nation of ...
origin,” is not a bright one.”).

According to the Supreme Court, in passing Secti®®l, “Congress intended to protect from
discrimination identifiable classes of persons vére subjected to intentional discrimination
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solely because of their ancestry or ethnic chargties.” Id. at 613;but compare idat 613
(Section 1981 does not prohibit national origincdimination)with Espinoza 94 S. Ct. at 337
(citation omitted) (“The deletion of the word ‘astg’ from the final version [of Title VII] was
not intended as a material change, suggestingttederms ‘national origin’ and ‘ancestry’ were
considered synonymous.”). Notably, according ®Supreme Court, a distinctive physiognomy
is not essential for a group to qualify as a ra8e.Francis Collegel07 S. Ct. at 613.

Moreover, according to the Supreme Court, the pliegaunderstanding of the term “race”
when Section 1981 became law is more relevantdhgrcurrent understanding of “race”:

Petitioner's submission rests on the assumption #flathose who might be
deemed Caucasians today were thought to be of ahee sace when § 1981
became law in the ¥9century; and it may be that a variety of ethniougps,
including Arabs, are now considered to be withie Baucasian race. The
understanding of “race” in the $@&entury, however, was different. Plainly, all
those who might be deemed Caucasian today werthooght to be of the same
race at the time § 1981 became law.

Id. at 2026-27 (footnote omitted).

Indeed, the Supreme Court’s collection of case®rafyclopedia citations could be read to
support the notion that all of the following are&a within the meaning of Section 1981: Finns,
Basques, Hebrews, Arabs, Semitic, Swedes, Norwggi@ermans, Greeks, lItalians, Spanish,
Mongolians, Russians, Jews, Hungarians, Scandimavi@hinese, Latin, Anglo-Saxon,
Mexicans, blacks, Mongolians, GypsieSee id.

The seeming breadth of the Supreme Court’'s reaganitst. Francis Collegéas left lower
courts somewhat confused about the exact contduBsation 1981’'s established prohibition on
race discrimination.See, e.g., Von Zuckerstein v. Argonne Nat'l Lalwoyat984 F.2d 1467,
1472 (2 Cir. 1993) (“[W]hat is not clear from the Courtisief exposition is when the place or
nation of origin, which would not be actionable andection 1981, determines ancestry or
ethnic characteristics, which would be actionabjeGainey v. Kingston Plantatior008 WL
7096916, *6 (D.S.C. 2008) (construifg. Francis 107 S. Ct. at 613) (holding that, “Jamacian”
is a national origin, not a race, unlike “Arab,” i is a race).

2. Alienage discrimination

Whatever the precise scope of Section 1981's pitadrib on “race” discrimination, it is
important to note that Section 1981 also prohitiscrimination against an individual because
he or she is not a citizen, at least with respestdte actorsSee, e.g., Anderson v. Conp&$6
F.3d 167, 178 (¥ Cir. 1998);see also Duane v. GEIC@7 F.3d 1036, 1043 {4Cir. 1994)
(holding that Section 1981—prior to the additionSa&ction 1981 (c)—prohibited discrimination
on the basis of alienage by both state and prigaters);Bhandari v. First National Bank of
Commerce829 F.2d 1343, {5Cir. 1987) (holding that Section 1981—prior to thedition of
Section 1981(c)—prohibited discrimination on thesibaof alienage only by state actors, not
private actors);Chacko v. Texas A&M Universjty960 F. Supp. 1180, (S.D. Tex. 1997)
(Canadian non-immigrant was a “member of a protectass under § 1981,” because she was a
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non-citizen);cf. Graham v. Richardsor®1l S. Ct. 1848, 1855 (1971) (using Section 1981 t
invalidate state welfare laws that either deniedelies to non-citizens or subject them to
residency requirements to which citizens were nbjected);Takashi v. Fish & Game Comm.
68 S. Ct. 1138, 1143-45 (1948) (using Section 1@8ihvalidate a California law that banned
the issuance of commercial fishing licenses to “pegson ineligible to citizenship”Alvaradag
526 F. Supp.2d at 755 (reserving the question détidr a citizenship claim was cognizable
under Section 1981, because the parties did res the issue).

With the addition of Section 1981(c)—which speadaiflg provides that the rights protected by
Section 1981 are protected impairment by nongovemah discrimination and impairment
under color of state law—it seems virtually certdiat Section 1981 now also prohibits
discrimination on the basis of alienage by privattors, just as it does with respect to state
actors® Anderson156 F.3d at 179 (Section 1981(c) establishesSkation 1981’s prohibition
on alienage discrimination extends to private ajt@ee also Duane37 F.3d at 1043 (holding
that Section 1981, prior to the addition of Sectl®81(c), prohibited discrimination on the basis
of alienage by both state and private acta@s)eung v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., 913 F. Supp. 248, 251 (S.D.N.Y. 1996) (additibSection 1981(c) establishes that Section
1981 prohibits alienage discrimination in employiey private actors).

3. Tension with IRCA

To the extent Section 1981's prohibition on aliematscrimination in employment applies to
unauthorized aliens, it is in considerable tensitth the IRCA'’s prohibition on the employment
of unauthorized aliensCf. Bhandarj 829 F.2d at 1345 (emphasis in original) (“[1]1881 has
been correctly interpreted l8yuerra [v. Manchester Terminal Coifpto protect all aliens, legal
and illegal, from employment discrimination, then it necedgafollows that the 1986
Immigration Act either ‘repeals’ § 1981 to the extéhat it has been read to protéietgal aliens
from employment discrimination or remits illegats whatever their § 1981 remedies may be,
while denying them any under the 1986 Act.”). With directly addressing this issue, at least
one court of appeals has attempted to side-steprtidem:

The only purported conflict that appelless idenidythe fact ... that the IRCA
expressly exempts “illegal” aliens from coverageevdas Section 1981 does not.
Thus, according to appellees, applying Section 188daims of private alienage
discrimination would “lead to the absurd resulthaiiding liable under Section
1981 employers who refuse to hire undocumentedslie order to comply with
IRCA Section 1324a.” We disagree. If an emplosefuses to hire a person

%0 State actors must also contend with the EquakRtion Clause.See, e.g., Sugarman v. Doug#B S. Ct. 2842,
2947 (1973) (citation omitted) (“[A]n alien is ethtid to the shelter of the Equal Protection Clayisdndeed,
classifications based on alienage, like those basedationality or race, are inherently suspect sutgject to close
scrutiny. Graham 91 S. Ct. at 1852 (citations omitted) (“Aliensaslass are a prime example of a ‘discrete and
insular’ minority for whom such heightened judicgalicitude is appropriate.”) Accordingly, a statassification
in employment based on alienage will prompt an émation of “the substantiality of the State’s irgst in
enforcing the statute in question, and to the mamess of the limits within which the discriminati®confined.”
Id. A proper discussion of the application of the &garotection Clause to aliens in employment isobeythe
scope of this paper. Suffice it to say, “Employmnéiscrimination based on alienage is generalhhitnited by the
14™ Amendment [and] Section 1983 is the statutory elehfor remedy of 14 Amendment violations.”Ramirez v.
Sloss 615 F.2d 163, 168 n.5 (1980) (summariZgwygarmain
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because that person is in the country illegallgt #mployer is discriminating on
the basis not of alienage but of noncompliance Vetleral law.

Anderson 156 F.3d at 180.

The Second Circuit's coy reasoning not withstandingeems likely that courts will inevitably
be forced to decide whether Section 1981’'s usa®phrase “all persons” means exactly what it
says, thus prohibiting alienage discrimination irvg@te employment, even with respect to
unauthorized aliens. As the Fifth Circuit statedrustration,

The extreme difficulty of this task stems in greatrt from the Court’s initial
rejection, inJones[v. Alfred Mayer Cq, of what seems the natural interpretation
of § 1981: that it directs States and Territoteegrant each and every group of
humans, no matter how defined or classified, theesdaghts in their courts and
under their laws as they grant white citizens—naenmo less. This natural
construction be rejected another is not easily doumuch as though a student had
been told that any answer was acceptable as theostwo plus two except four
and directed to find another suitable one.

Bhandari 829 F.2d at 1345 (footnote omitted).

3. Title VII Framework

Section 1981 claims use a framework very similah®Title VIl framework. See, e.g., Jenkins
v. Methodist Hospitals of Dallas, Inc478 F.3d 255, 260-61 {5Cir. 2007). To survive
summary judgment, a Section 1981 plaintiff mustlelsth a prima facie case of intentional
discrimination, by demonstrating: (1) he or shaismember of a class protected by Section
1981; (2) the defendant had the intent of discratimg on against him or her on the basis of
membership in that class; and (3) the discrimimatoncerned the making or enforcing of a
contract® Id.

Once the plaintiff establishespaima faciecase, the defendant must articulate a legitinraie;
discriminatory reason for the complained of actioid. at 261. Once the defendant has
articulated such a reason, the burden shifts batke plaintiff to show either that the proffered
reason was not true but is instead a pre-textifwrichination or that the reason, although true,
was only one reason for the action and that thiegdfss membership in the protected class was
another “motivating factor” for the actiond. To meet the motivating-factor prong, the plaintif
must show that his or her membership in the preteaiass “actually played a role in the
[decision-making] process and had a determinatifleience on the outcome.’ld. (citation
omitted).

31 Section 1981 also prohibits retaliatiorBee42 U.S.C. § 1981(b). In fact, Section 1981(b) basen held to
prohibit retaliation against anyone who opposesritignation suffered by others in violation of Sect1981. See
Hujmphries v. CBOCS West, Ind74 F.3d 387, {7 Cir. 2007) (collecting cases) (“[T]he great weigtitauthority
is that individuals who suffer retaliation for omging the racial discrimination suffered by otheawén standing to
assert retaliation claims under Section 1981.").
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What remains to be seen is how the courts will lkeead employer that decides not to hire any

person who is not a citizen, legal permanent resjdiegal temporary resident, asylee, or

refugee. Is such an employer engaged in overerfatie” discrimination, or does the fact that

the employer is willing to hire certain alieresd, legal permanent residents) mean the employer
has simply relied on a characteristic that coreslatrongly with the “alienage” protected class

such that the employer is entitled to defend itsoacthrough the assertion of a legitimate non-

discriminatory reason for its rulee., the expense and uncertainty associated with chirin

persons with temporary or conditional work authatian).

V. CONCLUSION

Form 1-9 has failed of its essential purpose, darseéms obvious that the nature of immigration
compliance in the United States will change inrdamental way in the very near future. In all

likelihood, the change will represent a shift awWaym the document-based compliance system
of old, in favor of a data-based immigration corapte system built around electronic

employment verification tools. As the United Sgateakes this shift, uncertainty regarding new
legal requirements will place a premium on souglleounsel and informed decision-making.

Employers who prepare for the transition by remmgninformed and adopting thoughtful

immigration-related policies and processes wileljknavigate the transition with relative ease,
although any employer that has become truly depenggon unauthorized aliens will find the

transition treacherous, regardless of how weltepares.

Employers who do not prepare will likely find theantsition very difficult, as they rush to

implement untested employment processes based perfeot information and make hasty
decisions in an attempt to bring themselves in Vi what they perceive as a new world of
immigration compliance requirements. As errors arade, lawsuits will follow, and the

contours of illegal national origin and citizenshdjscrimination will be re-explored in courts
throughout the country.

Finally, assuming the new compliance system livpstao its technological potential, the

Congress and the Court will likely be called uporré-evaluate the United States’ relationship
with its unauthorized aliens, as the U.S. begin®xiperience the full impact of an effective
immigration compliance system.

This paper isnot intended as legal advice.
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APPENDIX A:
KNOWLEDGE UNDER THE IRCA
A. Failing To Complete or Properly Complete Form 19

There are two basic types of IRCA violations widspect to Form 1-9 and the employment of
unauthorized aliens: (1) paperwork or “technicablations resulting from a failure to complete
Form 1I-9 properly; and (2) substantive violatiorighe IRCA’s prohibition on the knowing hire
or employment of unauthorized alien€ompare8 U.S.C. § 1324a(e)(5) (establishing fines for
“paperwork” violations related to Form I-@nd § 1324a(e)(4) (establishing fines for substantive
violations for the knowing employment of unauthedzliens).

For example, if an employer fails to complete anfFt9 for an employee who is a U.S. citizen,
the employer has committed a paperwork violatiovenethough the employee is in fact
authorized to work.See8 U.S.C. § 1324(a)(1)(B) (making it unlawful to énifan individual’
without completing Form 1-9). The employer has,nbbwever, committed a substantive
violation, because the individual is in fact authed to work. See8 U.S.C. § 1324(a)(1)(A)
(only prohibiting the employment of an individualdwn to be an “unauthorized alien”).

However, if an employer fails to complete a For® fler an employee who turns out to be an
unauthorized alien, the USCIS’s constructive knaolgke regulation transforms the employer’s
failure to complete Form 1-9 properly into “congttive knowledge” that the individual is an
unauthorized alien, meaning that the employer baswtted both a paperwork violation (failing
to complete Form I-9 properly@nd a substantive violation (employing an individukhbwn” to

be an unauthorized aliengee8 C.F.R. § 274a.2(b)(1)(1).

1. Section 1 — Employee attestation

There is little nuance to the employer’'s obligatitm ensure that the employee completes
Section 1 at the time of hire: the employer mustuee that the employee provides his or her
personal information and verify that he or she igiteen, legal permanent resident, or work-
authorized alien. 8 C.F.R. 8 274a.2(b)(1)(i)(Agealso Form I-9, Section 1. If an employee
fails to verify his or her status and ultimatelyoyes to be unauthorized, the employer may be
charged with constructive knowledge. 8 C.F.R. 822(b)(1)(1).

2. Section 2 — Document inspection

Unlike Section 1, there are considerable questi@mgarding the nature and extent of an
employer’s Section 2 obligation to inspect the esgpe’s work authorization documenifs.

In Collins Foods Int'l v. U.S. Immigration and Natuizdtion Service948 F.2d 549 (9 Cir.
1991), the INS argued and the administrative ladg@i (“ALJ”) found that Collins Food
International (“Collins”) had constructive knowlezlghat one of its employees, Armando
Rodriguez, was an unauthorized alien becauseRi¢Hrdo Soto Gomez, a Collins employee,

32 As noted earlier, the regulations at 8 C.F.R. 3458b) contain numerous technical rules for theéantion of a
wide variety of documents under a wide varietyiofuumstances not discussed explicitly in this paper
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extended an offer of employment to Rodriguez over phone before inspecting his work
authorization documents; and (2) Soto failed tgats the back of Rodriguez’'s Social Security
card or to compare it to the sample Social Secwdtyd provided in the INS’'s Handbook for
Employers® Id. at 551. The Ninth Circuit reversett.

With respect to the offer of employment via telepbothe Ninth Circuit noted that nothing in
the IRCA prohibits an employer from offering an iwidual a job prior to inspecting his or her
documents. Id. To the contrary, CIS regulations specificallyoallan employer up to three
business days after an employee begins work teatspe employee’s documentkl. at 552.
Moreover, the Ninth Circuit noted that requiring amployer to explore a candidate’s work
authorized status before an offer of employmentlccaxpose the employer to charges of
discrimination. Id.

The inspection of Rodriguez’s Social Security cprdsented a somewhat closer issue. First,
Rodriguez’s name was misspelled “Rodriquez” on froait of the card. Second, the Social
Security card was laminated, which invalidatesdael for work authorization purposes. Third,
the back of the Social Security did not containcélthe language found on the Social Security
example provided in the INS Handbook for Employeisl. at 553-54. The Ninth Circuit
addressed each of these issues in turn.

a. No obligation to scrutinize

The Ninth Circuit began by noting that the IRCA u&gs only that a Form 1-9 document
“reasonably appear[] on its face to be genuinkl” at 553 (citing 8 U.S.C. § 1324a(b)(1)(A)).
Accordingly, the fact that Collins did not notideetmisspelling of Rodriguez’s name on the face
of the card was not an IRCA violation, becausea‘gtance the card on its face did not appear to
be false.” Id. Likewise, the fact that the Social Security cards laminated did not render
Collins’s inspection of the document insufficieb&cause “[tlhe information that Social Security
cards are invalid if laminated is rather obscupaigsented: it is found on the reverse side of the
example in the INS handbookld. at 554 n.15.

b. No obligation to compare to samples

Finally, the court held that Collins was under rnaigation to compare Rodriguez’s Social
Security card to the example provided in the IN$&dbook for Employers:

Although the verification requirement of the statutequires only that the
document “reasonably appear[] on its face to beuigeny’ the ALJ held that

Collins Food did not satisfy its verification okdigon because Soto did not
compare the back of Rodriguez’ social security agitth the example in the INS
handbook. We can find nothing in the statute tkeguires such a comparison.
Moreover, even if Soto had compared the card vighexample, he still may not
have been able to discern that the card was natimen The handbook contains
but one example of a Social Security card, whenearoos versions exist. The
card Rodriguez presented was not so different tlerexample that it necessarily

3 As of the writing of this paper, the most receetrsion of the Handbook for Employers (M-279) isedat
November 1, 2007, and is availablenatw.uscis.gov/files/nativedocuments/m-274.pdf
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would have alerted a reasonable person to itstfalsCollins Food, through its
employee Soto, did all that it was required to dp dtatute to satisfy its
verification obligation.

Id. at 553-54 (footnotes and citations omitted).

Indeed, the Ninth Circuit went on to note that tGeneral Accounting Office (*GAQO”)
specifically pointed to INS’s failure to includel alersions of acceptable documents in its
Handbook for Employers to support its finding tlemployers are not in a position to verify
documents. Id. at 554 n.14. The Ninth Circuit reminded INS tl@bngress intended to
minimize the burden and the risk placed on the eggplin the document verification process:

The Judiciary Committee Report on the statute shtbatsCongress did not intend
the statute to cause employers to become expertieimifying and examining a
prospective employee’s employment authorizationudwnts. The Judiciary
Committee Report states that “[i]t is not expectiedt employers ascertain the
legitimacy of documents the verification proces$lie Report goes on to say that
“[tlhe ‘reasonable man’ standard is to be usedriplementing this provision and
the Committee wishes to emphasize that documeatse¢hsonably appear to be
genuine should be accepted by employers withoutirieg further investigation
of those documents.”

Id. (footnotes and citations omitted).
C. No obligation to become an expert

Although recent changes in political thinking ore tsubject of unauthorized employment may
cause employers to hesitate before placing too meidnce on some of the language found in
Collins Food the fact remains that employers are not expeictdrsbcome experts in document
examination. See 8 U.S.C. § 1324a(b)(1)(A) (“If an individual prales a document or
combination of documents that reasonably appeaits dace to be genuine and that is sufficient
to [verify the individual’s identity and authorizamh to work], nothing in this paragraph shall be
construed as requiring the person or entity tacgdhe production of any other document or as
requiring the individual to produce such anothecwtoent.”);cf. 8 U.S.C. § 1324a(b)(6) (“[A]
person or entity is considered to have compliedhwat requirement of this subsection
notwithstanding a technical or procedural failuwemeet such requirement if there was a good
faith attempt to comply with the requirement”).

Indeed, an employer that attempts to become an riexpedocument inspection faces
considerable risk Accord,8 U.S.C. § 1324b(a)(6) (refusal to accept faciafilid document, or
insisting on additional documents, constitutes wil&“document abuse” if done with an intent
to discriminate);Zamora v. Elite Logistics, Inc478 F.3d 1160, 1176-93 (1@ir. 2007) én
bang (Title VII claim) (considering whether employert®ntinued concern over discrepancies
related to employee’s Social Security number akenployee presented a certificate of
naturalization constituted evidence of discrimioajj Burgess v. Jaramillo914 S.W.2d 246,
250 (Tex. App.—Ft. Worth 1996, no writ) (defamatidaim against public official) (noting that
the IRCA “does not authorize employers to beconmaigr agents’ of the Immigration and
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Naturalization Service” in affirming denial of offal immunity to government official who
continued to question an employee about her S&eaalirity number after she presented a valid
legal permanent resident card).

B. Information Indicating The Alien Is Not Authoriz ed To Work

Properly completing Form I-9 creates a rebuttabésymption that the employer did not hire the
individual knowing that he or she was an unautteatialien. 8 U.S.C. § 1324a(a)(3). Proper
completion of Form I-9 does not, however, providedefense to a claim of continuing
employment, if the employer learns information atiig that the individual is an unauthorized
alien following completion of the form.See8 U.S.C. § 1324a(a)(3) (limiting defense to
violation of hiring provision)Mester Mfg. Co. v. Immigration and Naturalizatioarce 879
F.2d 561, 569 n11 {dCir. 1989) (noting same).

Information regarding an individual’'s work authatzstatus may come from the government, a
voluntary internal audit, the individual him or kelf, or any of a number of other places.
Whatever the source, a review of the cases shoatstite manner and speed with which the
employer responds to this information will usualligtate whether the employer is deemed to
have constructive knowledge that its employee wasrauthorized alien.

1. The nature of the employer’s response

On March 16, 1988, INS Special Agent Brian Cedegpboned New El Rey Sausage Company
(“New EI Rey”) and informed management about thgumements of the IRCA, including an
employer’s obligations with respect to Form I8ew El Rey Sausage Co., Inc. v. U.S.
Immigration and Naturalization Servic625 F.2d 1153, 1154 {oCir. 1991). A few days later,
INS issued a notice of inspection to New El Refgriming the company that Agent Cecil would
inspect New El Rey’s I-9 forms on April 1, 198RI.

The INS audit found numerous deficiencies in NewREEl's paperwork and revealed that the
alien registration numbers provided for nine emps/ were either nonexistent or had been
issued to someone elséd. at 1155. In light of its findings, INS issued Né&W Rey a letter,
which stated as follows:

This letter is to inform you that, according to thecords of INS, the alien

registration cards submitted to you were found édgin to other individuals, or

there was no record of the alien registration nunii@éng issued. Unless those
individuals can provide valid employment autholizatfrom INS, they are to be

considered unauthorized aliens, and are thereforauthorized to be employed
in the United States. ...

Id.

After word of the letter got out, seven of the eoygles identified in the letter left New El Rey.
Id. New El Rey asked the remaining two employeese@irtdocuments were validld. The
employees insisted that they were work-authorizeld.New El Rey took them at their word and
allowed them to remain employedd. In response, INS filed a complaint against NewREY,,
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charging it with two counts of knowingly continuitg employ unauthorized aliens in violation
of the IRCA. Id.

a. A weak response leads to constructive knowledge

An ALJ found New El Rey guilty of knowingly contimg to employ unauthorized aliens in
violation of the IRCA.Id. INS’s Office of the Chief Administrative Hearir@fficer (“CAHO”)
affirmed. Id. The ALJ and CAHO concluded that New El Rey hadstactive knowledge of
the aliens’ unauthorized status within the mearohdhe IRCA’s “knowing” standardld. at
1157.

On appeal, the Ninth Circuit agreed, holding thj]dtice that the documents are incorrect
places the employer in the position it would haeerbif the alien had failed to produce the
documents in the first place: it has failed to agggly ensure that the alien is authorizeltl” at
1158. According to the Ninth Circuit, the INS’dter provided this notice by stating, “Unless
those individuals can provide valid employment adttation from INS, they are to be
considered unauthorized aliens, and are thereforauthorized to be employed in the United
States. ...”Id. at 1159.

b. No specific response is required

New EI Ray argued that the INS letter did not pldcen notice that its employees were

unauthorized aliens, because it failed to provigdicgent information about what steps New El

Rey should take to comply with the statutd. The Ninth Circuit disagreed and explained the
nature of and basis for the imposition of constuecknowledge on New El Rey:

New EIl Rey is not being fined for its failure t&keéaspecific required steps, but for
its failure to take any steps sufficient to demaatst a good faith attempt to
comply with the statute.

Id.

Notably, the Ninth Circuit confirmed that an empmoys not required to suspend or terminate an
employee while it investigates, provided it is &ttftaking some reasonable steps to investigate:

We agree that a rule requiring immediate suspensontermination is
problematic. In fact, even the INS concedes tlsat fong as the employer
investigates the situation in a timely way, theeerss to be no reason for an
employer to suspend the worker during the investgd But although the ALJ
suggested that suspension would be “appropriateyt Bl Rey’s failure “in good
faith to acquire some additionally independent arade “specific” corroboration
of Vasquez’ and Guzman’s obviously self-servingrespntations” made its acts
unreasonable.

Id. at 1158.
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C. The response must be reasonable

Having lost its primary argument, New El Rey resdrto arguing that its response to the letter
was adequate for IRCA purposdsd. at 1159. The Ninth Circuit was unimpressed:

New El Rey’s argument that it took sufficient steépsnvestigate its employees’
status is meritless. In response to the INS Leifisisting that the employees
“provide valid employment authorization,” New EI YRemerely asked its
employees whether their cards were valid. Oncentamzand Vasquez said yes,
New El Rey relied on their self-serving statemewntthout requiring anything
further from the employees, apparently assuming IM® must have made a
mistake. Yet it failed to contact the INS to ielf the discrepancy.

Id.

2. The timeliness of the employer’s response

As noted by the Ninth Circuit above, one of the lkdgments in determining whether an
employer had constructive knowledge is the timaknewith which it responds to the

information: “so long as the employer investigates situation in a timely way, there seems to
be no reason for an employer to suspend the wak@ng the investigation.’ld.

There is no settled rule on just how quickly an Exygr must respond to information suggesting
that an employee may lack work authorizati®ee id.at 1157 (refusing to establish a “blanket
rule” on timeliness). According to the Ninth Ciigua reasonable time frame should take into
account “the certainty of the information providitige knowledge of unauthorized status, and
steps taken by the employer to confirm iMester 879 F.2d at 568 n.9.

That said, most reported decisions seem to invetwployers who respond within one to two
weeks. See New El Re®25 F.2d at 1157, n.6 (holding that a six dayyl@las not a violation,
under the circumstances of the case, but that laugihess day delay would b¥)Mester 879
F.2d at 568cf. Zamora 478 F.3d at 1163 (Title VII case) (employer meamatum allowing
employee ten days to produce written documentatiamork authorized status as part of internal
audit)®™ As discussed in greater detail below, the DHSmateh regulation envisions an initial
response within 30 days and a final resolution wi80 days. 8 C.F.R. 8§ 274a.2(b)(1)(2)(ii)(A)
(establishing a “safe harbor” for employers whopoesl to Social Security no-match letters
within 30 days and reach final resolution of angi8bSecurity mismatch within 90 days).

C. Reckless And Wanton Disregard

Even if an employer does not actually know thateamployee is not authorized to work, and
even if the employer is not itself presented withdence to suggest an employee is not

3 Ironically, New El Ray was arguing that six dajsnoncompliance should have constituted a violatlecause
one of its procedural arguments was that INS hieldf¢o issue a timely citationld. at 1156-57.

% Of course, months passed between the time that IEfrned that the Social Security informatiorspreed by its
employees was suspect and its distribution of ttteah memorandumZamorg 478 F.3d at 1173 n.6. The delay
was the direct result of Elite’'s concern of a massdus among its employedsl.
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authorized to work, an employer’s irresponsiblerapph to IRCA compliance can be sufficient
to impute knowledge to the employer. Likewise, eanployer who recklessly disregards its
IRCA obligations by abdicating responsibility fonsairing work authorization can be liable for
violations of § 1324a.

In U.S. v. Mark Carter d/b/a Dixie Industrial Servi€o. INS issued a citation against the
employer for four separate charges of I-9 paperwarlkations (covering dozens of employees)
and one charge of knowingly hiring and knowinglyntiouing to employ unauthorized aliens
(covering three employees)).S. v. Mark Carter d/b/a Dixie Industrial Servi€®. 1997 WL
602725 (OCAHO 1997).

Carter owned Dixie Industrial Service Co. (“DISCQ9 sole proprietorship that provided on-
premises industrial insulation services for itstoogers, mostly oil refineriesDixie, 1997 WL
602725 at *2. A crew of DISCO employees was wagkon site at Kodiak Industries on
November 18, 1994, when INS agents conducted aeguat Kodiak. 1d. INS apprehended
several of DISCO’s employees because they weredfdaarbe unauthorized aliendd. INS
ultimately issued a five-count Complaint againsED0O and its owner, Mark Carteld. at *2-3.
Four of the Complaint’s five counts focused on DEBEalleged 1-9 paperwork violations with
respect to dozens of employedsl. Count | of the Complaint alleged that Carter thiteree
unauthorized aliens knowing that they were not augkd to work in the U.S. and continued to
employ them knowing that they were, or had becamauthorized.ld. at *2.

Carter formed DISCO in October 1994, and hired svamployees that had worked for Dixie
Company, an unrelated company owned by Carter'théro Id. at *9. Carter hired Manuel
Ramirez, also a former employee of Dixie Companybé a foreman for DISCOId. Carter
delegated the responsibility of completing 1-9 ferto his foremen, including Ramired. He
testified at trial that he delegated 1-9 compliateéis foreman for several reasons, including the
fact that they were Hispanic and he assumed tmgatHiapanics, they would have greater
knowledge of the I-9 form than he ditl. at *14. Carter never determined whether the farem
knew how to complete the fornd. at *10.

On Count |, the only disputed issue at trial wagthbr Carter knew the employees lacked work
authorization. Id. It was undisputed that Carter himself did notéhany actual knowledge of
their work authorization. Id. INS argued, however, that Carter had either cooste or
imputed knowledgeld.

The ALJ found that constructive knowledge inclutfests and circumstances which would lead
a person, through the exercise of reasonable twakeow about a certain conditionld. at *11.

In analyzing constructive knowledge, the ALJ exaadiseveral cases, includiMester Collins,
andNew El Reythat discussed an employer receiving informaffom INS that cast doubt on
the authorization of certain employees, and fouadillty where the employer failed to take
steps to reverify the employment authorizationhaise employeedd. at *11-12. The ALJ also
noted other OCAHO cases where constructive knoveledgs found in the absence of INS
notification, includingU.S. v. Valdez1989 WL 433882 (OCAHO 1989) and.S. v. Cafe
Camino Real, In¢.1991 WL 531736 (OCAHO 1991).
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In Valdez the ALJ found that the employer’s failure to pgepan 1-9 form, though insufficient
in and of itself to constitute knowledge, providgctumstantial evidence of constructive (if not
actual) knowledge when coupled with the employertsnscious avoidance of acquiring
knowledge as to the identification and status ofdmeployees.Valdez 1989 WL 433882 at *10.

In Cafe Camino Realthe employer allowed a friend to bring anotherplyee into the
workforce as a busboy, the friend had actual kndgdethat the busboy was not authorized to
work, and the employer did not complete a Form I&afe Camino Reall991 WL 531736 at
*7. Based on these facts, the ALJ@afe Camino Realound that the employer’s conduct
constituted “recklessness and wanton disregarditédegal obligations, sufficient to charge the
employer with constructive knowledge of the buskayhauthorized status as well as the friend’s
actual knowledgeld.

After surveying these decisions, the ALJDixie found that Carter’'s actions in delegating his
Form 1-9 obligations to Ramirez constituted “reddeand wanton disregard” and gave rise to
constructive knowledge for purposes of the IRCBixie, 1997 WL 602725 at *14. The ALJ
noted the following factors in finding such disregdja

» Carter never determined whether the foreman knewtbaomplete the 1-9 form;

» Although Carter specifically discussed the impoctanf the 1-9 form with his foreman,
he never discussed procedures for its completidnle@st not until after the INS
inspection); and

* Ramirez’s English was so limited that he could umaderstand the instructions on the -9
form (which are not available in Spanish). In fd&gamirez needed a Spanish interpreter
to testify at trial and could not read the 1-9 fowhile on the witness stand, even though
he admitted he had been practicing reading th&orf in preparation for the hearing.

Id. at *13-14.

The ALJ found that even though there was “somereftoverify the employment eligibility” of
the three individuals and the fact that employems @ot “strictly liable for the hiring of
unauthorized aliens,” DISCO could not “delegateifreng process to an individual who cannot
read or understand the employment verification gsec Id. at *14.

D. Imputed Knowledge

In the alternative, if Carter did not have condiinecknowledge of the three aliens’ unauthorized
status, the INS argued, the evidence showed thairBa had actual knowledifeand that his
actual knowledge was imputed to Cartdd. at *15. While his testimony was not entirely
consistent on this point, Carter argued that Raardié not have the power to hire and, therefore,
his knowledge could not be imputed to Carted. The ALJ found that Ramirez’s authority to
hire vel nonwas not dispositive:

% Ramirez testified that he knew that all threeavenauthorized to workld. at *15. Indeed, they were all related
to him. Id.
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[T]he fact remains that Manuel Ramirez completeel H#® forms for the three
employees, and that Mr. Carter gave him the authtwido that. The person who
completes section two of the I-9 form and veriftiscumentation does so on
behalf of the employer. The person who completetian two swears, on behalf
of the employer, that he or she has examined thedndocumentation, that it
appears to be genuine and to related to the indavipresenting it, and that to the
best of his or her knowledge, the employee is ai#éd to work in the United
States.

Id.
Based on these facts, the ALJ held that the knayeled the person who completes Section Two

of the Form I-9 is imputed to the employer, regasdl of whether that person made the actual
decision to hire the employed&d.
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APPENDIX B
CRIMINAL PROSECUTIONS
A. New Attitude

As the Fischer Homes and IFCO prosecutions illtestréinere has been a definite shift in the
government’s stance on criminal IRCA prosecutions:

“Employers and workers alike should be on noticat tthe status quo has
changed,” said Homeland Security Secretary Mich&Hertoff. “These

enforcement actions demonstrate that this depattrhes no patience for
employers who tolerate or perpetuate a shadow ecpndVe intend to find

employers who knowingly or recklessly hire unauied workers and we will

use every authority within our power to shut dowrsibesses that exploit an
illegal workforce to turn a profit.”

ICE Assistant Secretary Myers said, “ICE has nertmice for corporate officers
who harbor illegal aliens for their workforce. Tmationwide enforcement action
shows how we will use all our investigative toatsliring these individuals to
justice, no matter how large or small their company

News Release, U.S. Immigration and Customs Enfoeogm“ICE Agents Arrest Seven
Managers of Nationwide Pallet Company and 1,18hefFirm’s lllegal Alien Employees in 26
States” (Apr. 20, 2006).

More specifically, the government is now taking acim more literal read of the IRCA'’s criminal
provisions, particularly as they relate to trangipgg harboring, concealing, and shielding from
detection unauthorized aliens.

B. Pattern or Practice
The IRCA contains a criminal provision that is dpeally aimed at employers:

Any person or entity which engages in a patterrpi@actice of violations of
subsection (a)(1)(A) [knowingly hiring] or (a)(2krowingly continuing to
employ] of this section shall be fined not morent$3,000 for each unauthorized
alien with respect to whom such a violation occurgrisoned for not more than
six months for the entire pattern or practice, athb...

8 U.S.C. § 1324a(f)(1).

Prosecutions under 8§ 1324a are relatively raretygmdally involve fairly outrageous patterns of
conduct by an employer. For exampleUirs. v. Fragalethe defendant, Michael J. Fragale, was
the owner of two businesses that grew, sold, asdgzamushroomsU.S. v. Fragale1999 WL
816254 (E.D. Pa. 1999) (unreported). On April 398, INS called Fragale and informed him
that they would be conducting an I-9 audit on Api| 1998.1d. at *1.
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After conducting the Form I-9 audit, INS concludibet many of the documents were “highly
suspect” or “obviously fraudulent.’ld. at *2. INS obtained a search warrant for the psesy
and informed the Pennsylvania State Police that wwuld be executing the warrant; the police
apparently tipped off Fragale, who in turn insteathis workers not to come to work on the day
of the searchld.

When INS executed the warrant, the warrant itssféd 19 individuals who INS believed to be
without work authorization, but INS was able toeatronly seven aliens because most did not
come to work (pursuant to Fragale’s instructions). Two months later, INS executed another
search warrant (this time without informing thetstpolice first) and was able to arrest 39
unlawful aliens working on that dayid. Of the 39 arrested, 16 had been listed on thgnadi
search warrant as individuals INS believed to beutimorized.Id.

In addition to the steps Fragale took to preveatIhS from successfully executing its function,
the following additional evidence was entered wibpect to Fragale’s lack of regard for U.S.
immigration law:

» Shortly before the INS’s audit, the foreman of theshroom-picking company informed
Fragale that less than ten percent of the apprdgljn&5 employees had valid work
authorization;

* At or about the same time, the company’s contratié Fragale that she believed many
employees were not authorized to work and thatvahdd not sign I-9 verifications for
those employees; and

* At least one employee testified that, in April 1998 told Fragale that his work
authorization had expired four years earlier.

Id. at *1-2.

Considering the foregoing evidence, the distriatrtgoncluded that the government had proven
that the defendant knowingly and willfully contirdu& employ aliens after learning they were
not authorized to work in the U.3d. at *5.

C. Harboring and Transporting
The general criminal provisions of IRCA apply ta{gperson” who:

(i) knowing or in reckless disregard of the fdtat an alien has come to, entered,
or remains in the United States in violation of |atnansports, or moves or

attempts to transport or move such alien within theted States by means of

transportation or otherwise, in furtherance of suctation of law;

(iif) knowing or in reckless disregard of the fécat an alien has come to, entered,
or remains in the United States in violation of Ja@nceals, harbors, or shields
from detection, or attempts to conceal, harbosghield from detection, such alien

in any place, including any building or any meahsansportation.

App. B-2



8 U.S.C. § 1324(a)(1)(A)(i), (iii).

In addition, IRCA makes it a crime to engage inoaspiracy to commit such acts, or to aid or
abet the commission of such acts. 8 U.S.C. § H}@¥(A)(v). Persons who are found to have
engaged in such violations for the purpose of coroiakeadvantage or private financial gain are
subject to,for each alien,up to 10 years in prison and fines up to $500,00®.U.S.C.

§ 1324(a)(1)(B)(i); 18 U.S.C. 8§ 3571. If the vitden causes serious bodily injury to a person,
the maximum sentence is 20 years; a violation tieguin death can result in life imprisonment.
8 U.S.C. § 1324(a)(1)(B)(iii), (iv). Vessels, velais, and aircraft used in the commission of
violations are subject to forfeiture, as are thecpeds of any such violation. 8 U.S.C.
§ 1324(b)(1).

Any person who, during any 12-month period, knowyrigres at least 10 individuals with actual
knowledge that the aliens are both unauthorizedidck and have been brought into the U.S.
illegally, can be subject to fines up to $500,00@ @&mprisonment up to five years. 8 U.S.C.
8 1324(a)(3)(A).

1. Prosecutorial discretion

As the IFCO and Fischer Homes cases reveal, thergment has begun to eschew criminal
“pattern and practice” prosecutions under 8§ 1324favor of “harboring” charges under § 1324,
much to the chagrin of the supervisors and managacs suddenly find themselves criminal
defendants.

In fact, many defendants argue that the governsiemild be forced to prosecute under § 1324a,
which is clearly intended for employers, instead df324, which seems to be targeted at those in
the business of smuggling aliens into the U.S.:

The Appellees assert that the language of § 132tiaks its application to

individuals who are in the business of smugglinggél aliens into the United
States for employment or those who employ illedi@na in “sweatshops.” We
disagree. Section 1324 applies to “[a]ny persomiowknowingly harbors an

illegal alien. Although § 1324 and § 1324a appeacover some of the same
conduct, “the fact that Congress has enacted twbtoss prescribing different

penalties does not compel a conclusion that ortetstayas meant to limit, repeal,
or affect enforcement of the other.”

U.S. v. Zheng306 F.3d 1080, 1085 (1 ir. 2002).

Apart from the plain “any person” language of § 43R2ircuit courts have concluded that the
evolution of the law, particularly as evidenced e IRCA, demonstrates that § 1324 was
intended to apply to employers:

Both § 1324 and the current version of § 1324(@)()ii) were adopted in 1986
as part of the Immigration Reform and Control Ati886 (IRCA). IRCA was a
major immigration reform initiative designed to tde aliens from entering [the
United States] illegally.” Describing “[e]mploymEfa]s the magnet that attracts
aliens here illegally,” the House Report stated tha purpose of the legislation
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was [“[to close the back door on illegal immigratiso that the front door on legal
immigration may remain open. The principal meahslasing the back door, or
curtailing future illegal immigration, is througimployer sanctions.

U.S. v. Kim193 F.3d 567, 573 {2Cir. 1999) (citations omitted).

In support of this evolutionary theory of U.S. ingration law, the Second Circuit has noted that
8 1324, which was originally enacted in 1952, comd a proviso stating that “for the purposes
of this section, employment (including the usuall @ormal practices incident to employment)
shall be deemed to constitute harboring”—that isl eine IRCA repealed the proviso in 1986.

Id. at 573-74.

2. Plain meanings

a. Harboring

In short, the courts have agreed that the goverhmmamtitled to read 8§ 1324 somewhat literally.
For example, iJ.S. v. Kimthe defendant, Myung Ho Kim, owned Sewing Mastiers.,, a New
York City garment manufacturing businessd. at 570. INS began an investigation of the
company in 1995 (prior to Kim’s purchase of the pamy) which continued until 1997d.

In late 1995, Kim showed Wilson Mendez a list aéalemployees who reportedly lacked work
authorization and instructed Mendez to fire thdoh. Mendez did as he was told, but several of
the terminated employees continued to report tdkwéd. For those employees, Kim instructed
Mendez to “tell them if they want to stay, tell theéo bring new papers . . . papers with different
name[s].” Id. Kim added, “don’t you ever tell them | told yoa tell them that, because if
Immigration finds out | can go to jail.Td.

One of the employees to whom Mendez relayed thesiuctions was Nancy Farfanld.
Farfan, a native of Ecuador, had entered the Wegally in 1993. Id. When Farfan was hired
by Sewing Masters’ predecessor, she was put ingehaf 1-9 compliance, duties which she
retained after Kim became the owndd. Shortly after Mendez’s first efforts to fire unitul
employees, Mendez, at Kim’s instruction, told Farfa collect “green cards and Social Security
cards for everybody, including those who were gdimgise a different name.Id. At Kim’'s
direction, Farfan completed new I-9 forms for atirkers who had submitted documents bearing
new names, including herselfd. at 5713" Farfan’s new documents were made out in the name
“Nancy Ortiz.” 1d.

As part of INS’s investigation, Sewing Masters wasgjuired to complete an INS-supplied
“Employer Eligibility Verification Form Investigate Inspection Worksheet.” Kim directed
Farfan to complete the document, and indicate endticument that “Nancy Farfan no longer
existed there.”ld. Accordingly, Farfan listed “Nancy Ortiz,” SSN 14P-1145, as having been
hired on January 8, 1996, and listed “Nancy Faif@6N 152-90-8342, as having been
terminated on January 12, 199@l. Kim submitted this document to IN3d. INS sent Kim a
letter indicating that several of the listed empley, including Mendez and Farfan (and “Nancy

37

571.

Farfan also authored an internal document thatvetl how the new names corresponded to the ldldat
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Ortiz"), has submitted invalid documentkl. Kim told Farfan that she needed to get her papers
“fixed,” and that she couldn’t work under the narfiidancy Ortiz” anymore. Id. Farfan
purchased new counterfeit documents for herseléutite name “Blanca Ortiz,” and filled out a
new I-9 under that named. Kim subsequently paid her as “Blanca Ortiid

In addition to arguing (unsuccessfully) that hewdtidchave been tried under § 1324a instead of
§ 1324, Kim argued that his unlawful employmentaffan did not constitute “harboring.d.
at 572. The Second Circuit disagreed:

[Hlarboring, within the meaning of 8§ 1324, encongess conduct tending
substantially to facilitate an alien’s remainingtive United States illegally and to
prevent government authorities from detecting hidawful presence. Such
facilitation may be attempted through a wide raofeonduct. In Lopez, we
noted that a number of such acts, including progdunlawful aliens with

housing, transportation, and sham marriage ceresprind assisting them in
obtaining employment. Ibnited States v. Smith.. we upheld the conviction of
an employer under a 1917 precursor to § 1324 ... avhlee defendant had
instructed undocumented aliens that, if questioniedy should deny that they
were aliens and say they were from New York Stat¥e concluded that this
constituted “harbor[ing,]” for the employees wereug “sheltered from the
immigration authorities and shielded from obsevatio prevent their discovery
as aliens.”

Id. at 574 (citations omitted).

Against this backdrop, the Second Circuit found tiem knew or recklessly disregarded the
unlawful status of Farfan and took steps desigoeaetp her remain in his employ, undetected
by INS. Kim, 193 F.3d at 574-75. Accordingly, the court afi@d his conviction under § 1324.

Id.

b. Transporting

Courts also provide a literal reading to the “ty@orsation” prohibition contained in § 1324(a).
However, transportation of an alien who has enteregmained in the U.S. in violation of law
is a crime (under the plain language of the statotdy if the transportation itself is “in
furtherance of” the violation of lawSee8 U.S.C. § 1324(a)(1)(A)(ii).

The *“violation of law” to which the provision referis the illegal alien’s continued illegal

presence in the United State&lnited States v. 1982 Ford Pick-UB73 F.2d 947, 950 (6th

Cir.1989). Courts have differed in their approachtethe interpretation of this provision, none
of which are particularly literalistic.

For example, inUnited States v. Morendhe Ninth Circuit focused on theffectthe act of
transportation had upon the unauthorized alientawinl presence.United States v. Moreno
561 F.2d 1321, 1323 {5Cir. 1977). “[W]here transportation of such aiealoccurs, there must
be a direct or substantial relationship betweenttaasportation and its furtherance of the alien's
presence in the United Statedd. The Ninth Circuit stated that courts must lookhe “time,
place, and overall impact” of the prohibited tramsation in assessing whether it was

1H
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furtherance” of the alien’s illegal presendd. The Ninth Circuit held that, where transportation
of an illegal alien is “only incidentally connectemithe furtherance of the violation of law,” then
it is “... too attenuated to come within the bounekof § 1324(a)(2)*® 1d. at 1322.

Applying this rationale, the Ninth Circuit courtuind that Moreno, a foreman required as part of
his job to transport workers he knew to be unautkdraliens from one job site to another, did
not violate the statute, because “his transporatibaliens was only incidentally connected to
the furtherance of the violation of the law, ifadit” 561 F.2d at 1322.

The court explained its reasoning:

A broader interpretation of the transportation ieectwould render the
qualification placed there by Congress a nullitg.do this would potentially have
tragic consequences for many American citizens whime into daily contact
with undocumented aliens and who, with no evil ommal intent, intermingle
with them socially or otherwise. It could only erdeate the plight of these aliens
and, without adding anything significant to solvitig problem, create, in effect
judicially, a new crime and a new class of crimgnal

561 F.2d at 1323.

Without explicitly adopting or rejecting the NintBircuit’'s reasoning inMorenqg The Fifth
Circuit reached a different result with respecttihe “transportation” prosecution of John
Shaddix, a plant operation who picked up and uliyaoffered employment to two hitchhikers
who were unauthorized alief%:

It is not necessary to follow the Ninth Circuit disposing of the present case
because this case presents facts that clearlyaitedtbat defendant's acts were in
furtherance of the aliens' violation of the lawlthdugh defendant employer was
not implicated in the aliens' illegal entry intoighcountry, his offer of
employment to and voluntary transportation of aiamom the jury concluded he
knew had entered the country illegally within trestl three years sufficiently
furthered their illegal presence in this country d¢onstitute a violation of
[8 1324(a)(1)(A)(ii)]-

U.S. v. Shadd(»693 F.2d 1135, 1139{XCir. 1982).
The Sixth Circuit, on the other hand, rejeckédreno’sapproach outright:

On its own terms ... it seems thdbrenowas wrongly decided. IMorenothe
defendant knowingly transported illegal aliens tgoa site where they had
established employment. This employment supportedset illegal aliens

% Section 1324 was amended repeatedly followifmreng such that what was then section 1324(a)(2) is how
section 1324(a)(1)(A).

% The jury heard evidence that Shaddix called Hémmi, an investigator for the local County Attortsepffice,

and asked him if he knew of any “Mexicans” or “Wdtmking for work. Shaddix 693 F.2d at 1136-37. After Leal
warned him not to fool with such matters, Shaddiowve the countryside until he found the two hitdtes. Id. at
1138.
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financially, provided them with the daily necessstiof life and gave them hope
for the future. No one could reasonably suggesat there was no “direct or
substantial relationship between the transportadod its furtherance of the
alien's presence in the United Statigs;’ since this language focuses on the effect
of the transportation not upon its purpose.

This only serves to demonstrate the fact thatMioeeno approach is unable to
distinguish between someone who knowingly smugilegal aliens across the
country from someone who knowingly gives an illegi¢n a ride to a shelter for
the homeless. While appealing to common senserbatarical level, théloreno
approach fails to draw any sort of principled distion “between acts performed
with the purpose of supporting or promoting anrafigllegal conduct, and acts
which are incidental to or merely permit an indivadl to maintain his existence,
albeit his existence occurs in this country andsheot duly admitted here.” The
reason for this failure is because the approachiskx on the effect of the
transportation of the illegal alien and not upanptirpose.

1982 Ford Pick-Up873 F.2d at 950-51 (citations and footnote om)tte

Interestingly, the Sixth Circuit endorsed a readifdin furtherance of such violation of law”
that traced back to a different Ninth Circuit cddajted States v. Gonzalez-Hernande?4 F.2d
1353, 1354 (9th Cir.1976)In Gonzalez-Hernandethe Ninth Circuit held the government must
show the “appellant acted willfully in furtheranckthe alien's violation of the law.Id. That is,

a person must act so as to deliberately assistiemia maintaining his or her illegal presence.
1982 Ford Pick-Up873 F.2d at 951 (construiigpnzalez-Hernandes34 F.2d at 1354).

The Fifth Circuit adopted this intent-based apphoiadJnited States v. Merk?64 F.2d 266 (5th
Cir.1985). Stacey Merkt was a refugee worker wias wtopped by the border patrol while en
route to the San Antonio INS office with two illégdiens from El Salvador in her vehicléd.

at 272. She was charged with criminal transpamatid.

In reversing the conviction, the Fifth Circuit ndtthat “[w]illful transportation of illegal aliens

is not, per se, a violation of the statute. Id”at 272. Indeed, because the statute prohibits onl
an intentional act, it is the government's burdenestablish the defendant's state of mind ... like
every other element of the alleged crime, beyomeagonable doubtlt. In discerning intent,
the Fifth Circuit held that a court or a jury shdudtonsider all evidence it finds credible about
[the defendant's] intentions, direct as well asunmstantial.” Id.

Under this approach, a court may look to see whetree defendant was compensated for the
transportation and what efforts the defendant tookonceal or harbor the unauthorized aliens.
1982 Ford Pick-Up873 F.2d at 951 (citingnited States v. Perez-Gomé38 F.2d 215, 218-19
(10th Cir.1981)). A court may also consider whettie unauthorized aliens were friends, co-
workers, or companions of the defendant, or mehelypan cargo that was being shippdd.
(citing United States v. Salinas-Calderof85 F.Supp. 599, 602 (D.Kanpev'd on other
grounds 728 F.2d 1298 (10th Cir.1984)).
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Ultimately, the Sixth Circuit in1982 Ford Pick-Up—which was a forfeiture case under
8 1324(b)—held that the government failed to dertrates that the defendant willfully
transported an illegal alien with the specific iitef supporting the alien's illegal presence:

The government failed to prove such a purpose is1dase nor can it be found
anywhere in the record. Indeed, the record indg#hat the Mendozas’ actions
were quite innocent. The Mendozas made no attémipide their passengers or
otherwise conceal the fact that they were illeg@na. The Mendozas received
no financial remuneration for helping their pass¥agnove to Kentucky. These
people, while undoubtedly illegal aliens, were disends, relatives and former
co-workers of the Mendozas. They sought transpont@ao Kentucky in hopes of
finding employment, not in order to escape prosenubr otherwise evade the
law. The purpose of the Mendozas' transporting ahens from Texas to
Kentucky was not to support their illegal presertheugh that may have been the
ultimate effect of their actions. Their purposeswa promote the well-being of
friends and relatives by helping them obtain empiegt. Consequently, the
government may not obtain a forfeiture of the Mezai vehicles.

1982 Ford Pick-Up873 F.2d at 951-52.
C. Intent required?

The Sixth’s Circuit “in furtherance of” reasoningasv specifically adopted and applied to a
8 U.S.C. § 1324(a)(1) transportation caseJi. v. Moreno-Duque718 F.Supp. 254 (D. Vt.
1989). In that case, Ilvan Moreno-Duque was driviwg of his employees, Pilinio Zavalar-
Quevedo and Walter Larrea-Jarrin whom he knew tortaithorized aliens, from one job site to
another.Id. at 255. As the court explained, the basic fatthe case were not in dispute:

Defendant concedes that he was transporting the aliens in interstate
commerce, knowing them to be illegally in the coyntWhile proof of this was
essential to the government’'s case in chief, nas relevant to the issue here.
Both the defendant and the government agree tti@ahdi@nt was transporting the
aliens from one job site to another. As constamctivorkers, the aliens were
being transported in the usual and normal coursbkesf employment. There was
no evidence to suggest that defendant’s purposeamsporting the aliens was in
any way related to their entry into the countryetforts to conceal their unlawful
presence, or efforts to avoid detection by law mdment authorities. Quite
simply, the evidence revealed, and the governmemtedes, that defendant was
transporting the two aliens to a place of employtnas their employer and for
the purpose of the employment.

Id. at 256.

In concluding that the government had failed to engk case against the foreman, the court
explicitly adopted the Sixth Circuit’'s reasoningli®82 Ford Pick-Up

We agree with the Sixth Circuit's conclusion thataation ... requires proof that
the purpose of the transportation was to further tiolation of law. In other
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words, the government must prove that the defendpatifically intended by
means of the transportation to advance or asssalien’s violation of law, not
merely that the effect of the transportation wasaltow the alien to remain in the
United States. Upon reflection, it seems cleat th& reading of the law is
mandated as a matter of statutory interpretatisrpesal statutes must be strictly
construed. Focusing the inquiry on the purposéheftransportation makes it
clear that what defendant did in this case was moentulpable than what
defendants Moreno and Merkt did in their cases.

Id. at 259.

Indeed, after examining the legislative historytte# law and the IRCA, the court opined that the
intent requirement should be applied to the othieninal provisions of § 1324(a):

[W]e believe that the harboring provision in 8 WLS§ 1324(a)(1)(C) would still
require more than mere knowing employment of aegdl alien to satisfy its
intent criteria. Likewise, we conclude that 8 WLS§ 1324(a)(1)(B) also requires
more than mere knowing employment and employmdate®@ transportation of
illegal aliens to satisfy all of its essential eklnts, for we cannot say that
Congress intended the incongruous result of trgaome employers as felons,
and others as misdemeanants, merely on the basisather or not their business
involves transportation.

Id., but see Kim193 F.3d at 574-75 (applying literal reading afldoring).
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